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STATEMENT OF THE CASE

The employer timely appealed a December 13, 2007, determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the interested employer on January 8, 2007. He last worked on November 14, 2007. At that time, he normally worked full-time and earned $17.17 per hour as a security officer.

On the evening of November 14, 2007, the claimant was in a motor vehicle accident involving a moose. He was transported to the hospital by ambulance, x-rayed, and informed that he had fractured his neck vertebrae. From the hospital the claimant immediately called his supervisor. He informed the supervisor of the accident and his medical condition, and apologized for being unable to report to work the following day.
On November 15, 2007, the claimant contacted the Chief of Guards (COG) and notified him that the doctor had ordered him to take off work for three days unless he experienced other symptoms. If other symptoms appeared he was to return immediately to the emergency room for further treatment. The claimant told the COG that he expected to be able to return to work in three days. The COG told him not to worry about work, and to focus on getting better.

On November 17, 2007, the claimant returned to the hospital because he was experiencing tingling in his hands and feet. The doctor extended his medical leave and scheduled the claimant for a follow-up visit on November 21, 2007. The claimant again called his supervisor and explained that he did not know when he would be able to return to work. The claimant was becoming concerned about whether he would still have a job when the doctor did release him for work. His supervisor also told him that he should not worry about his job, but rather, to focus on getting better.
On November 21, 2007, his doctor released the claimant to return to work. He contacted the COG to find out when he could return to work and was informed that he had been terminated from his job for excessive absenteeism and failure to follow the company policy which requires that the claimant notify the employer every day if he is unable to report to work. 
STATUTORY PROVISIONS

AS 23.20.379  provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's last work.
8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.
The claimant in this matter made numerous efforts to keep the employer updated on the status of his medical condition. When the supervisor and COG both told him not to worry about his job but to focus on getting better, it would have been reasonable for the claimant to believe that he had met his notification obligation and that his absences had been excused. 
While the claimant may have violated the specific wording of the company policy the employer has not established that straying from that policy displayed a willful and wanton disregard of its best interest. The employer was fully aware of the claimant’s circumstance and his whereabouts during his absence. As such, it is the conclusion of the Appeal Tribunal that employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 13, 2007, is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending December 1, 2007, through January 5, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 25, 2008.
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