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STATEMENT OF THE CASE

The claimant timely appealed a December 18, 2007, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.
FINDINGS OF FACT

The claimant began working for the interested employer on February 20, 2006. She last worked on October 12, 2007. At that time, she normally worked 40 hours per week, earning $44.54 per hour as an infection control program director.
On February 23, 2007, after the employer received numerous complaints, the employer gave the claimant a memo that outlined some incidents that the employer indicated were the reflection of the claimant’s negative attitude and that created a hostile work environment. The memo informed the claimant that she was to consider it a verbal counseling.
On October 1, 2007, the claimant’s supervisor received an emailed complaint that a coworker had heard the claimant threatening that she could “close this place down.” The supervisor discharged the claimant on October 15, 2007, for creating a hostile work environment. 
The claimant argued that her comment was taken out of context. She had been trying to get a construction project in radiology back on the right track. The claimant had discovered that the construction team had begun working without the proper permits. In her frustration the claimant told a coworker that “if we need to, we can shut this down.” That statement was in connection to the construction work. She emphatically maintained that it was not her intent to issue a threat of any kind. She just wanted to get the proper permits for the construction project to continue.

The employer admits that it had no record of any other unsatisfactory performance related to the claimant.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured          worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
The preponderance of evidence in this matter indicates that the claimant’s casual statement, made in frustration, was taken out of context. The employer has not brought forth evidence of such a nature as to establish that the claimant’s intent was to threaten the employer in any way, or that her actions contributed to a hostile work environment. As such, it is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 18, 2007, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending October 20, 2007, through November 24, 2007, if the claimant is otherwise eligible. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 29, 2008.
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