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STATEMENT OF THE CASE

The claimant timely appealed a December 28, 2007, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the interested employer on September 24, 2007. She last worked on December 20, 2007. At that time, she normally worked 40 hours per week and earned $15.00 per hour as a front desk receptionist.

The employer contends that the claimant had been tardy an average of three to four times each week since she was hired. The employer had never given her a warning or reprimand for her tardiness.
On November 19, 2007, the claimant approached her supervisor to discuss the issue of her tardiness. The supervisor acknowledged that her tardiness was an issue and that she would discuss the issue with the employer and get back to her.
On November 20, 2007, when the claimant arrived at her child’s daycare, there was a moose cow and calf standing between the claimant’s car and the entrance to the daycare. The claimant called her employer to report that she would be late for work because it was unsafe to get her child out of the car with the moose present. The claimant was 17 minutes late arriving to work that day.
When the claimant arrived at work, her supervisor informed her that the employer had decided to discharge her for excessive tardiness. The employer contends that the final tardy was not the reason for the claimant’s discharge. The employer discharged the claimant for excessive tardiness.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The obligation to be at work on time is implicit in the contract of hire. This obligation is not, however, absolute. It is qualified by the terms of the working agreement, past practices in the occupation, and the particular employment. 

The claimant in this matter worked for the employer for almost three months and had been tardy three to four times each week the entire time. 
The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to its business interests. However, in this case the record supports the conclusion that the employer gave implied consent for the claimant’s tardiness by allowing the pattern of behavior to continue and failing to warn her that her job was in jeopardy.

It is the conclusion of the Appeal Tribunal that the employer has not established it discharged claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 28, 2007, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending December 29, 2007, through February 2, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 1, 2008.
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