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STATEMENT OF THE CASE

The claimant timely appealed December 28, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the interested employer on September 30, 2006. He last worked on August 29, 2007. At that time, he normally worked 24 hours per day, seven days per week, earning $22.00 per hour as a therapeutic family parent.

The claimant and his spouse worked in a home designed for the placement of severely emotionally handicapped children. His responsibility was teaching the children life skills. There was one child (Child #1) that was especially challenging. Child #1 was elementary-school aged and known for being extremely violent and uncontrollable. Child #1 had been living in the home with the claimant for about 10 months with no notable problems.
For many months Child #1 had experienced an ongoing conflict with another child (Child #2) at the school that they both attended. On or about July 25, 2007, the employer placed Child #2 in the special-needs home in which the claimant worked. The claimant notified the employer that he believed this was a very poor decision. He knew Child #1 and Child #2 did not get along well and were always in a state of conflict. The employer disregarded the claimant’s concerns.
On the morning of August 27, 2007, the children were having a pancake breakfast. Child #1 began instigating a fight with Child #2. The conflict escalated to the point that the claimant had to physically remove Child #1 from the room. The claimant took Child #1 to the child’s bedroom and was attempting to calm him when Child #1 spit a mouthful of pancakes into the claimant’s face. The claimant slapped Child #1 in the mouth one time. When the claimant was able to get Child #1 calmed and back under control, he contacted his employer and reported the incident, as was required by company policy. 
The claimant fully expected the employer to require that he attend a managing aggressive behavior (MAB) review. The claimant had never lost his self control with a child like this in the past; however, he was a certified MAB instructor and had assisted other employees in similar situations. A MAB review was standard operating procedure in such circumstances.
The employer instructed the claimant to leave the house and take a few days of leave. On August 29, 2007, the employer notified the claimant that he was discharged for striking a child in his care. The claimant had never been warned that anything about his conduct or behavior could result in a discharge. He and his wife were given two hours to pack their personal belongings and vacate the house. 
STATUTORY PROVISIONS

AS 23.20.379  provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured          worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.


The claimant attempted to convince the employer that putting both children together in the same home was not be a wise course of action. In the matter at hand, the claimant’s one-time-only lapse of good judgment does not reflect his intention to willfully undermine the employer’s best interest. When faced with an especially difficult situation, the claimant, unfortunately, made an error in judgment, which is non-disqualifying. As such, it is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 28, 2007, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending September 8, 2007, through October 13, 2007. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 6 2008.
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