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STATEMENT OF THE CASE

On January 11, 2008, the employer filed a timely appeal against a notice of determination issued on December 12, 2007. The determination allowed the claimant unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before me is whether the employer discharged the claimant for misconduct connected with his work.

FINDINGS OF FACT

The claimant worked for the employer on almost 14 years. He last worked on November 20, 2007. He normally worked 12:00am to 8:00am
 five days per week and earned $187.36 per day.

The claimant worked as a plant operator.  His duties included monitoring the flow of fuel into and out of the plant.  He was responsible for avoiding spillage of fuel and shutting down the flow of fuel if a leak were detected.
On November 20, 2007, the claimant’s supervisor observed the claimant sleeping.  This was determined by the claimant’s position in his chair and his soft snoring.  The claimant had closed his eyes because they were bothering him.  The claimant believed that he had turned on a news station after changing the channels because a DVD was in the television when he had turned it on.  The DVD was still playing when the supervisor entered the room. The claimant did not look up when the supervisor entered the room, or when the supervisor clocked in.  The claimant normally looked up at people that entered the room.  He got up as if startled when the supervisor spoke his name.

On two previous occasions the supervisor had caught the claimant sleeping on the job.  On the first occasion, the supervisor told him not to sleep again while on the job.  On the second occasion, the supervisor and the claimant discussed ways for the claimant to remain alert and awake during his shift.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.
An employer has the right to an employee reporting to work and working for the period scheduled.  The claimant was instructed to remain awake during his shift.  He even discussed with his employer ways in which to remain awake.  His job duties were such that failure to remain alert could cause a spillage of fuel and damage to the environment as well as being a safety issue. 

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
In essence, the claimant failed to follow the instructions of his supervisor, which was to remain alert and awake during his shift.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
Here the claimant admits to previously discussing ways to remain awake on the job.  He admits to turning on the television but not changing the channels as he intended.  He admits to not looking up as was his nature when someone enters the room.  He admits to getting up quickly as if startled when his supervisor spoke his name.  The conclusion is that the claimant dosed off after turning on the television.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 12, 2007, is REVERSED.  The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending December 1, 2007, through January 5, 2008. The claimant’s benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 29, 2008.
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