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STATEMENT OF THE CASE

The employer timely appealed a December 12, 2007, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the interested employer on July 27, 2006. He last worked on December 4, 2007. At that time, he normally worked 40 hours per week earning $12.50 per hour as a customer service representative.

The employer put the empty boxes from digital video disks (DVDs) on display, so customers could see what was available for purchase. If a customer wanted to purchase a DVD the employer removed it from a binder that was kept behind the counter. The employer kept the binder behind the counter because it contained numerous games with a combined value of approximately $975. The binder was not to be out in the store unattended. 
On November 11, 2007, the employer believed the claimant left the DVD binder unattended on the counter. Later, a review of the in-store video surveillance showed that two male customers stole the binder. Following this incident the employer gave the claimant a written warning for failure to secure company assets. The claimant asked the employer to allow him to review the video surveillance tape because he did not believe that he was the one to leave the binder unattended. The claimant argued that a new employee was working in the store that day and that he believed the new employee had left the binder unattended. The employer declined the claimant’s request.
On November 30, 2007, the claimant’s cash drawer was $100 short at the end of his shift. Although the employer thoroughly investigated the shortage, it never discovered how the loss occurred. This was the claimant’s first incident with a cash shortage. Previously his employment record was exemplary. Following this incident the employer gave the claimant another written warning for the cash drawer shortage. The employer had never provided the claimant with any training for cash handling. The claimant maintained that the employer’s policy manual indicated that an employee with a cash shortage would have the opportunity for appropriate cash-handling training. 
The claimant argued that the cash shortage on November 30, 2007, may have been a result of the substantial increase in business that had occurred since the permanent fund dividend checks had begun being distributed in mid- October. He argued further that the store was busier than he had ever experienced and that it seemed to get busier every day as Christmas approached.
On December 4, 2007 the claimant was helping a customer with a pawn loan. This customer was a regular borrower and in the past had routinely used four paintings as collateral for his loans. His paintings held a significant value; previously the customer had borrowed $400 each for the paintings. This customer had always redeemed his loans and was considered a good risk. 
On December 4, 2007, the customer brought in only three paintings rather than the usual four. In the course of processing the loan, the claimant stopped paying close attention to what he was doing. He processed the correct paper-work for a total loan of $1,200. However, with the store manager’s authorization, he withdrew enough cash from the safe for a $1,600 loan, which was the amount the customer usually borrowed. The claimant then gave the customer $1,600 rather than the $1,200 that was owed. The customer left the store. When the claimant realized his error, he made numerous attempts to reach the customer to try to persuade him to return the money.

On December 5, 2007, the employer discharged the claimant for a cash drawer shortage after a warning. The claimant explained that he had not been paying close enough attention to the transaction because the store was exceptionally busy. Further he argued that the accident was in no way intentional. The employer argued that the claimant’s actions on his last day were an intolerable careless mistake; the employer did not feel that the claimant showed a willful disregard of the employer’s best interest.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2) was discharged for misconduct connected with the insured          worker's last work.
(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.


The claimant’s lack of attention to detail was a mistake that cost the employer money. However, it appears to have been a mistake that could happen to any busy employee who had inadequate training in proper cash-handling techniques. 

The claimant’s failure to perform on December 4, 2007, represented neither a willful nor wanton disregard of the employer’s interest. Rather, his lack of attention to detail reflects, at most, ordinary negligence that may have been impacted by the busier-than-usual work environment. As such, it is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 12, 2007, is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending December 8, 2007, through January 12, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 30, 2008.
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