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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL REOPENING ORDER

Docket No. 08 0190
CLAIMANT:







GAVIN A KRUEGER

CASE HISTORY AND FINDING OF FACTS 
The Appeal Tribunal scheduled a hearing in this matter for February 20, 2008 at 1:30 p.m.fillin "" \d "" The Tribunal docketing office mailed a hearing notice to the claimant’s address of record on February 5, 2008.  

The claimant failed to contact the Appeal Tribunal to provide a telephone for participation in the hearing. fillin "" \d ""

fillin "" \d ""Following the appellant's failure to participate, the Tribunal issued a default dismissal notice in the matter fillin "" \d ""on February 20, 2008fillin "" \d "".  
The default dismissal notice states, in part:

A request to reopen the hearing may be made to the undersigned hearing officer. Reopening will be granted if non-appearance was due to circumstances beyond the party's control. Such a request must be made in writing and must explain the circumstances fully. Such a request must be delivered or mailed within TEN (10) DAYS after February 20, 2008fillin "" \d "". This length of time may be extended for a reasonable period if circumstances beyond the appellant's control prevent a timely request. Alaska Statute 23.20.420 and 8 AAC 85.153(f).

The claimant requested reopening in a letter dated March 14, 2008. In his letter, the claimant stated that while he received the letter informing him he had missed his hearing, he maintains that he did not receive the notice telling him of scheduled date and time of the hearing. The claimant’s packet containing his notice of scheduled hearing and the exhibits was not returned by the U.S. Postal Service.
A letter requesting clarification was sent to the claimant on March 25, 2008. The claimant’s April 1, 2008 response was received in the Appeal Tribunal office on April 3, 2008. In his response, the claimant stated that he had found his hearing packet, which was “at the bottom of a pile of mail which was just uncovered this weekend when researching the answers to [the clarification letter] questions.” The claimant stated further that he receives his mail at the home of his parents; he does not usually check his own mail but rather relies upon his mother to receive his mail. Regarding his request to reopen the hearing outside the 10-day limit, the claimant maintains that he does not know the date on which he received the default dismissal notice but that he requested reopening as soon as he was aware of it.

PROVISIONS OF LAW
AS 23.20.420 provides in part:

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.

(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.

(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

PRECEDENT AND POLICY
"The Department has consistently held to the presumption that a notice placed in the mail will be correctly and timely delivered. An appellant's asserted failure to receive the notice does not by itself provide good cause for the extension of the appeal period... The presumption is rebuttable only by some evidence of possible or actual mishandling or delay by the post office." Aleshire, Comm'r Dec. 9028661, January 30, 1991.  
In Walter, Comm'r Dec. 9426751, May 28, 1994, the Commissioner further addressed appellant claims that nonreceipt of mail caused an untimely appeal. The Commissioner held:

As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. In re Andrews, Comm'r Rev. No. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ.(Alaska Super. Ct. 1st J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered. In re Rosser, Comm'r Rev. No. 83H-UI-145, June 15, 1983. To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.

In Gunia, Comm'r. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated, in part:

The claimant did not appear for the hearing because he did not receive the hearing notice. He is not sure why the notice did not get to him, except that "My girlfriend gets my mail out of my box. She may have misplaced it somewhere." The hearing officer noted that he received other correspondence there such as claim certifications and benefit checks.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control…

CONCLUSION
An appellant who misses a hearing and/or fails to request reopening within the allotted 10-days has the burden to establish that his failure to participate was due to reasons beyond his control. 

Because the hearing notice was mailed to the claimant’s correct address of record, the Division met its “notice” obligation. In his response to the Tribunal’s clarification letter, the claimant admitted his hearing packet had arrived at his mailing address. He was simply unaware of its arrival due to the failure of his mother (his mail agent) to inform him. Even when a claimant relies upon an agent to receive and/or handle his mail, the mail recipient, himself, is not absolved of the responsibility of his agent’s actions or inactions. If the agent fails to act, it is the mail recipient, the claimant in this case, who must suffer the consequences. Furthermore, it was the claimant’s responsibility to ensure that his agent, his mother, advised him in a timely manner of any Division mail he received. 
It is presumed that the claimant received his default dismissal notice in a timely manner but was possibly not so informed, again by his agent. In his default dismissal letter, the claimant was notified of his right to reopen the hearing within 10 days from February 20, 2008. The claimant made his request on March 14, 2008. 
The record fails to show a circumstance beyond the claimant’s control that prevented him from: 1) participating in the February 20, 2008 hearing and 2) requesting reopening of the hearing within the allotted 10-day time period for such matters. Therefore, the claimant’s request to reopen the hearing must be denied.


DECISION
Thefillin "" \d "" request for reopening is DENIED.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 16, 2008.

                                   



Diane Reeves, Hearing Officer
