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CASE HISTORY

The claimant timely appealed a January 29, 2008, notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.378. The issue is whether he was available for work during the period claimed.

FINDINGS OF FACT

The claimant quit his job on November 29, 2007, because he was suffering from stress, anxiety, and depression. The claimant felt that he needed rest because the stress in his life was very high. At that time of his quit the claimant had substantial financial problems; he had recently been married and was missing a lot of work; and he felt he needed a break from work. 
The claimant maintained that when he quit his job, he planned to cash-out his retirement, get the Division of Vocational Rehabilitation to pay his driver license reinstatement fees, and collect his unemployment insurance so that he could afford the SR22 insurance required to reinstate his driver license. He maintained that his last employer has a job waiting for him as soon as he reinstates his driver license. However, while he is waiting for that to happen, he is seeking other work that may not pay as well.
On January 25, 2008, the claimant contacted the unemployment insurance claim center and reported that he had been available for full-time work since January 5, 2008. The claimant did not indicate why he believed that was the day on which he became able and available for work. In the hearing the claimant reported that he had been actively seeking suitable work by looking at the job board at the Kotzebue Job Center between January 5, 2008, and January 25, 2008, and that he has a resume posted “online” on the Alaska Labor Exchange System. 

The claimant explained that while the circumstances in his personal life continue to be stressful, he has been in counseling. Adjustments have been made to his medication. Those treatments better enable him to better cope with his stress and become more motivated to actively seek employment.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department…
8 AAC 85.350. Able to work and available for suitable work.

(a) 
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal

occupation or other occupations for which the claimant is reasonably fitted by training and experience. 
(b) 
A claimant is considered available for suitable work for a week if    the claimant…
(1) registers for work as required under 8 AAC 85.351;
(2) 
makes independent efforts to find work is directed under 
8 AAC 85.352 and 8 AAC 85.355;
(3) 
meets the requirements of 8 AAC 85.353 during periods of travel;
(4) 
meets the requirements of 8 AAC 85.356 while in training;
(5) 
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;
(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and
(7) 
is available for a substantial amount of full-time employment.
CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The claimant in the matter at hand has shown that he has been available to accept full-time employment since January 5, 2008. While the circumstances in his life that caused his stress are ongoing, he has received treatment to enable him to more effectively cope with his stress.
The claimant is actively seeking employment and taking strides to return to work with his last employer.
The disqualification dates applied to the January 29, 2008, determination will be modified to reflect the correct date on which the claimant became available for full-time work.
DECISION
The fillin "" \d ""determination issued on January 29, 2008, fillin "" \d "" is AFFIRMED and MODIFIEDfillin "" \d "". The claimant’s benefits are denied under AS 23.20.378 for weeks ending December 15, 2007, through January 5, 2008.fillin "" \d ""
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 6, 2008.
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