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CASE HISTORY

The claimant timely appealed a February 7, 2008 determination that denied benefits pursuant to AS 23.20.379. The decision created a $496 overpayment pursuant to AS 23.20.390. The issues are whether the claimant was discharged for misconduct connected to the work or whether he voluntarily quit suitable work, and if he is liable to repay unentitled benefits. 

FINDINGS OF FACT
The claimant is a member of the United Union of Roofers, Waterproofers and Allied Workers, Local 190. The interested employer hires roofers from 

the union dispatch list as projects arise. The claimant has worked for the employer on-and-off since 2004. His most recent work for the employer began June 15, 2007 and ended on December 14, 2007.  At that time, the claimant earned $24.58 per hour for full-time work as a roofer. 
The claimant completed work on the employer’s “Brady” project in Anchorage on Friday, December 14, 2007. He reported to the employer’s office on Monday morning, December 17, 2008. The employer had no work available and sent the claimant home. The foreman called the claimant later that day and offered him work on a new project in Palmer scheduled to begin within a day or two. The new work paid $25 per hour with an additional $8.50 per hour for any time spent traveling from the employer’s office in Anchorage to the job site in Palmer. 

The claimant told the foreman that he did not want to work on the Palmer project. The claimant disliked the compensation rate associated with out of town projects. 
The foreman told the claimant that he would get back with him regarding other work. Later that same day, the foreman called the claimant and told the claimant that since the Palmer job was the only work available, the claimant should consider himself “laid-off” if he was not interested in working in Palmer. 
The claimant began filing biweekly claim certifications at the end of that week. 
He was paid $496 in benefits for the weeks ending December 22, 2007 and December 29, 2007. 

In January 2008, the employer reported to the unemployment insurance claim center that the claimant voluntarily quit work, that he stopped showing up for work when the Palmer project started in December 2007. 

The employer representative who appeared at the hearing had no firsthand knowledge of the events. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
(2) was discharged for misconduct connected with the insured                 worker's last work.
AS 23.20.390 provides in part:
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to be decided in this matter is whether the claimant voluntarily quit work or whether he was discharged. In Maslowski, Comm’r Dec. 03 2483, December 15, 2003, the Commissioner of Labor states, in part:

The Division’s Benefit Policy Manual, Section VL 135.05-3 states the following regarding on-call work:
If a claimant is working on call, each separate call/work is a separate assignment. There is a separation issue only if the claimant leaves the work before the completion of the assignment.  If, at the end of an assignment, the claimant was laid off, with no definite return-to-work date, there is no separation or suitable work issue between assignments, even if the claimant does not call in for another assignment. 

In keeping with the above policy, which we approve, the claimant in the instant case did not quit on-going work in Seward and thus the offer of work he received should be considered an offer of new work.

The claimant in this matter completed his last work assignment and had no definite return to work date with the employer. Rather, he was offered new work, on another project, in another location, at a different rate of pay, with different working conditions and only a projected start date. 
For these reasons, the Tribunal concludes the claimant was discharged due to a lack of work, which is a non-disqualifying separation. Accordingly, the claimant is not liable for repayment. 
The matter of the claimant’s work refusal shall be remanded to the Anchorage Unemployment Insurance Claim Center, in keeping with this decision. 

DECISION
The determination issued on February 7, 2008 is REVERSED and MODIFIED. Benefits are ALLOWED under AS 23.20.379(a)(2) for the weeks ending 
December 22, 2007 through January 26, 2008, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
The February 7, 2008 notice of overpayment liability under AS 23.20.390 is REVERSED, in keeping with this decision. 
The issue of the claimant’s refusal of an offer of new work on December 18, 2008 is REMANDED to the Anchorage Unemployment Insurance Claim Center for investigation and issuance of a determination.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 29, 2008.
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Hearing Officer

