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STATEMENT OF THE CASE

On February 26, 2008, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on February 1, 2007, and last worked on February 8, 2008. At that time, the claimant normally worked full time and earned $15 per hour.

The claimant’s job was a certified medical assistant.  Her duties would include getting a history from the patient and vital signs to include weight, pulse, and blood pressure and to chart these facts, then to take the patient to an examination room.  The nurse practitioner would then see the patient, using the charted information provided by the claimant.
The claimant began to cease taking blood pressures on several patients.  This lack of completing vital signs was discussed with the claimant.  She advised the nurse practitioner that the blood pressure cuffs were not functioning properly.  Some had holes in the bladders and would not inflate, while in others, the dial was off by several points causing inaccurate readings.  The claimant bought her personal blood pressure cuff from home to use in the clinic.  Her cuff eventually developed problems from multiple uses. At the time of discharge, the claimant believed that only one cuff was properly working.
The claimant worked overtime on several occasions.  This was done with the approval of the nurse practitioner.  On one occasion in January 2008, the claimant failed to get approval of the employer prior to working one hour of overtime.  The claimant was aware that prior approval was required.
On November 15, 2007, the claimant failed to return from lunch timely.  She was gone for two hours.  She did not call about being late or get prior approval. She was involved in another matter and forgot about the time and did not call. On December 17, 2007, she did not call within fifteen minutes of her scheduled start time when she was going to be absent because of her son’s illness.

On February 8, 2008, the office manager observed the claimant talking with the receptionist.  The office manager believed the claimant should have been checking medical histories and checking vital signs of patients, not talking to the receptionist.   The claimant had helped train the receptionist and believed she was to be continuing the training.

The claimant was discharged on February 8, 2008, for talking with the receptionist that day, being late returning from lunch in November, and missing work without calling within fifteen minutes of her starting time in December.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause. . . .

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion.



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
The evidence presented shows that the claimant attempted to follow the instructions and procedures of her employer.  She went so far as to bring her personal equipment to the business to complete her assignments.  The claimant did have other incidents of failing to call within the time requested by the employer regarding absences and or tardies and one failure to get prior approval for overtime.  The incidents do not show wrongful intent or evil design, or an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer, but are more in the realm of isolated incidents or good faith errors in judgment.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 21, 2008, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending February 16, 2008, through March 22, 2008, so long as otherwise eligible. The reduction of benefits is restored, and the claimant is entitled to the receipt of extended benefits, if otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 14, 2008.

Tom Mize

Hearing Officer
