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STATEMENT OF THE CASE

On February 28, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer in October 2007, as a laborer and last worked on December 23, 2007.  At that time, the claimant normally worked 28 to 32 per week at a salary of $12 per hour.

The claimant was hired in Wasilla, Alaska at $10 per hour and received a pay increase just prior to going to Michigan for training purposes.  He believed that he would be working 35 to 40 hours per week.  He only worked 28 to 32 hours per week.
He was scheduled to return home at Christmas time.  He and the owner argued at the time he left regarding the claimant returning to Michigan.  He had been given a round trip ticket so that he could return after Christmas.  He argued with the owner that he was not getting enough hours in Michigan.  He told the owner that his ticket should be exchanged for a one way ticket and that he would be working in Alaska and not returning to Michigan.  The ticket was not exchanged for a one way ticket.  He returned to Alaska, but did not go back to Michigan after Christmas.  The claimant reported to work at the shop in Wasilla, Alaska and was told that there was no work at that location.  He did not contact anyone else with the company.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause. . . .

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion.



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The employer did not participate in the hearing.  The claimant’s sworn testimony is that he told the employer that he would not be returning to Michigan but would be remaining in Alaska and the employer should exchange his round trip ticket for a one way ticket.  Although the claimant did report to a location in Alaska, he initiated the action of separation by advising the employer that he would not be working at the location at which work was available for him.
It is the conclusion of the Appeal Tribunal that the claimant did voluntarily quit and has not shown good cause.
DECISION

The notice of determination issued in this matter on February 21, 2008, is AFFIRMED. The claimant is denied benefits for the weeks ending December 29, 2007, through February 2, 2008. The reduction of benefits remains, and the claimant is ineligible for the receipt of extended benefits based upon this separation.  The overpayment established in conjunction with the decision of February 21, 2008, remains undisturbed.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 14, 2008.


Tom Mize

Hearing Officer
