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STATEMENT OF THE CASE

The claimant timely appealed a February 27, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379 (a)(2). This denial resulted in an overpayment of benefits under AS 23.20.390 in the amount of $248.00. 
The issues are: 
· whether the employer discharged the claimant for misconduct connected with the work, or 
· whether the claimant voluntarily quit suitable work without good cause, and 

· whether the claimant is liable for the repayment of overpaid benefits. 
FINDINGS OF FACT

The claimant began working for the interested employer on December 13, 2006. She last worked on January 22, 2008. At that time, she normally worked 40 hours per week and earned $18 per hour as a sales assistant.

On Monday, January 21, 2008, the accountant decided to audit the company cashboxes. Those cashboxes were assigned to three different employees; each cashbox contained $200. The claimant was responsible for one of the three cashboxes. The employer maintained that the claimant possessed the only key for her cashbox. Recently, the employer discovered a different cashbox had been forced open, and the money was missing. That event prompted the accountant’s audit.

At approximately 9:00 a.m. on January 21, 2008, the accountant asked the claimant to bring her cashbox and key to the accounting office for the audit. The claimant did not respond to his request. Later that morning, the accountant contacted the claimant’s supervisor and asked him to have her bring her cashbox and key to his office. The claimant still did not bring the cashbox and key to the accountant’s office. 

Later that day, the accountant spoke to the claimant again and requested that she bring him her cashbox and key. When she did not immediately respond, the accountant again contacted the claimant’s supervisor and instructed him to have the claimant provide the cashbox and key. The accountant did not receive the cashbox or key on that day, nor did he receive an explanation from the claimant, or her supervisor, about why they had not responded to his requests.
On January 22, 2008, upon arriving at work, the accountant inquired as to the whereabouts of the claimant. The supervisor told the accountant that he had sent the claimant home to get the key for her cashbox. When the claimant returned to work, she told her supervisor that she had been unsuccessful in locating the key. The claimant maintained that she discovered the key was missing from her key ring the previous day. She thought she might have lost it at home, but it wasn’t there. 

On the morning of January 22, 2008, the claimant was not feeling well. After speaking with her supervisor about the missing key, the claimant went into the restroom and was sick. The claimant’s supervisor recognized that she was ill and told her that she should go home. The supervisor was unwilling to pay her for being at work if she continued to spend all of her time being sick in the restroom. The supervisor did not explain to the accountant why the claimant failed to return to work with the key, stating only that she did not have the key when she returned to work.

At noon on January 22, the accountant removed the cashbox from the cabinet where the claimant usually stored it. He took the cashbox into the machine shop and had a machinist drill open the lock. The accountant returned to his office with the cashbox, and with a witness present, he opened the cashbox. The accountant immediately realized that the cashbox was missing $160. 
At about the same time, the claimant was again in restroom getting sick. She asked a female coworker to join her, and she explained the severity of her illness to her coworker. The claimant asked her coworker to retrieve her purse, keys and coat from her desk so that she could go home. Before leaving, the claimant asked the coworker to inform the supervisor that she had left work ill.
The claimant was scheduled to work the rest of the week. However, due to her ongoing illness the claimant did not report to work. She communicated this each day with her supervisor by leaving voicemail messages or emails.

On Friday, February 25, 2008, the claimant sent an email to her supervisor informing him that she was not going to be at work that day; however, she did have a doctor’s note available for him. The supervisor responded that the claimant needed to report to work by 10:00 a.m. on that day, or the employer would regard her continued absence as job abandonment. The claimant responded to that email with a resignation notice, effective immediately, which she submitted before the 10:00 a.m. deadline. 
The employer perceived the claimant’s actions on her last day at work, followed by her extended absence, as an indication that the claimant was guilty of stealing the money from her cashbox. The management team met on 
January 23, 2008, and agreed in that meeting that if the claimant, upon her return to work, was unable to provide a satisfactory explanation about the location of the missing money, she was to be discharged. 
The claimant maintained that she had already decided to quit her job before she received the January 25, email demanding that she report to work no later than 10:00 a.m. on that day. The claimant was unaware that the employer suspected her of theft prior to receiving the hearing exhibits. The claimant maintained that several times during the course of her employment she had received sizeable pay advances from the employer. She had always paid them back through payroll deduction. The claimant insisted that she would not have stolen money when she knew that advances were available if needed. Further, the claimant argued that she did not know with complete certainty that she possessed the only key to the cashbox assigned to her. That cashbox had previously been assigned to another employee. She argued that she quit her job because there had been an ongoing conflict with her supervisor.
The claimant revealed that in October 2007, her supervisor had made some unwelcomed advances towards her. She had declined those advances but did not report the incident to the general manager. The claimant also felt that her supervisor maintained an unsolicited interest in her personal life. In the past, he had made derogatory comments about her boyfriend and their personal relationship. The claimant felt that her personal life was none of his business and that his comments were inappropriate. The claimant had not told her supervisor that she felt that way, nor had she discussed the supervisor’s behavior with the general manager. The claimant perceived that the general manager and supervisor were good friends. She did not believe the general manager would do anything about her concerns if she discussed them with him.
The claimant did receive benefit payment for week ending February 23, 2008.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

AS 23.20.390 provides, in part:

(a)      An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.
8 AAC 85.220 provides, in part:

(h)     To recover an overpayment established under AS 23.20.390, the director may
(1) deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered…

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

It must first be determined whether the claimant voluntarily quit her job or whether the employer discharged her from work. 

Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
In the matter at hand, the employer’s management team had discussed discharging the claimant if she was unable to provide a satisfactory explanation for the missing funds. The claimant was given the option of reporting to work on or before 10:00 a.m., on January 25, 2008. The employer may have intended to discharge the claimant when she reported to work; however, the claimant decided not to return. The claimant decided to quit her job because of the conflict with her supervisor. As such, the Tribunal finds that the claimant voluntarily quit her job. Because the work separation is a voluntary quit, the claimant must show good cause for quitting to avoid disqualification.
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

While the claimant may have felt that the supervisor’s unsolicited interest in her personal life and his unwelcomed advances created a hostile work environment and gave her a compelling reason to quit her job, there is nothing in the testimony to indicate that his behavior was abusive, hostile, or discriminatory. Also, the claimant never reported the situation to the general manager. By failing to exhaust reasonable alternatives she did not allow the employer the opportunity to address and correct the situation before she quit. Therefore, it is the conclusion of the Appeal Tribunal that the claimant has not established that she had good cause for quitting suitable work. As such, benefits were properly denied, and the claimant remains liable for the repayment of overpaid benefits.
DECISION

The notice of determination issued in this matter on February 27, 2008, is AFFIRMED and MODIFIED. The claimant is denied unemployment benefits under AS 23.20.379 (a)(1) for the weeks ending January 26, 2008, through March 1, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and the claimant may be ineligible for the receipt of extended benefits.
The February 27, 2008, determination of liability holding that the claimant is liable for the repayment of benefits under AS 23.20.390 is also AFFIRMED. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 4, 2008.
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