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CASE HISTORY

The employer in this matter filed an appeal from a February 21, 2008 determination that allowed benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
In its appeal to the Tribunal, the employer produced a letter of resignation (exhibit 1,p.3) written by the claimant on December 14, 2007. In that letter he gives no reason for resigning immediately.

The claimant worked at the Anchorage Hilton Hotel from November 1999 until December 14, 2007, his last two years in the position of General Manager. His supervisor for the last two months of his employment was a Vice President of Regional Operations who was located in Missouri. The claimant testified that he and the new supervisor did not get along well, and he felt the V.P. wanted to replace him with someone he knew.
A short time prior to his last day of work, the claimant contacted the company’s internal audit section and asked that they perform an audit of the bookkeeper, as he felt the bookkeeper was not performing well and he wanted to discharge her. The internal auditor agreed to an audit, but told him not to take action until the audit was completed. The auditor then visited the site, and performed an audit, and discovered the bookkeeper was embezzling funds. She was fired.

In the course of the audit, the claimant was found to have some discrepancies in his work. Specifically, on two occasions he had handled monetary transactions that caused a loss to the company. He paid for the losses out of his own funds, before the losses were noted. The auditor reported these discrepancies to the claimant’s supervisor and the claimant was told he was to clean out his desk. At a later point, he was told he could turn in a letter of resignation, and his record would show he had resigned. That is when he wrote the letter the employer submitted in its appeal.

The claimant had no doubt that he had no option but to leave the company. He contends the hotel was undergoing a multi-million dollar renovation during the past few months that led to his overlooking some details such as the monetary transactions that caused his discharge. He had no prior warnings or reprimands concerning his work.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
Left the insured worker's last suitable work voluntarily without good cause....


8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

The employer appealed on the basis that the claimant had voluntarily resigned from his position with the company. It is clear from his testimony, however, that the claimant had no option but to leave the employ of the company and that the employer was the moving party in the separation.
The next issue to decide then is whether the claimant was discharged due to misconduct connected with his work. Though the claimant apparently did not follow company policy in all of his money-handling transactions, it seems he had the company’s best interest in mind when he reimbursed them for his errors. I find these to be no more than good faith errors in judgment, and accordingly hold that no misconduct was involved. 
DECISION
The February 21, 2008 determination is AFFIRMED. Benefits remain allowed without any penalty under AS 23.20.379 imposed. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March  21, 2008.
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