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CASE HISTORY

The claimant timely appealed a March 6, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 15, 2006 as a records clerk. She last worked on February 19, 2008. At that time, she earned $12.25 per hour for full-time work as a PBX phone operator. 
At the time she was hired, the claimant received the employer’s handbook and internet policies. The policy forbids employees to speak negatively about, or send emails containing negative statements about other workers. The claimant did not thoroughly read the policies. 

In November 2006, the employer hired a new human resource director. At that time, the claimant was given another copy of the company policies. The new HR director also held a meeting for all employees, reiterating the employer’s expectation that employees treat each other with respect and limit negative comments about coworkers. 

The claimant attended the meeting and signed an acknowledgement of the company policies. 

In July 2007, the claimant accepted a new position with the employer as a PBX operator. From that time forward, the claimant was involved in an ongoing personality conflict with another PBX operator. She felt the other operator was rude to her. She expressed her feelings about the coworker with other employees. 

On November 10, 2007, the HR Director interviewed the claimant and the other PBX operator to determine the extent of the conflict. The claimant told the HR Director that she felt the other operator was rude to her. The HR Director counseled the claimant and told her that the employer expected her to stop speaking negatively about the coworker and to stop talking about the coworker with other employees. The situation seemed to improve for a short time. 
The HR Director received new complaints that the claimant was talking negatively about her coworker again. On December 7, 2007, the HR Director held another employee meeting to discuss working together as a team and appropriate internet use. The employer informed staff of its expectations that everyone get along and work as a team, and reiterated the internet policy. The claimant attended the meeting. 
The claimant admits that she frequently talked with four other employees about the worker, sharing frustrations and stories about things the coworker said or did to her. She told the other employees that the coworker was rude, and would not answer her questions. The claimant and another employee had an inside joke; when speaking to each other, they referred to the coworker as “scabbie” because she did not contribute money for team functions. The claimant occasionally emailed her comments and frustrations about the coworker to three other employees.  

On December 28, 2007, the HR Director and the PBX Supervisor met with the claimant and her coworker. The two PBX operators were encouraged to talk about their issues. At the conclusion of the meeting the HR Director told the claimant to stop talking negatively about her coworker, and that if she wanted to continue her employment, she “had to choose to be part of the solution, not part of the problem.” 
On February 19, 2008, the HR Director received a complaint regarding inappropriate remarks and racial inference in emails from the claimant to other staff. The emails referred to the coworker and another employee as “scabbie 1” and “scabbie 2.” The complainant believed the term scabbie had racial implications because the two subjects were black females. 

On February 19, 2008, the HR Director and the PBX Supervisor decided to terminate the claimant for violation of the employer’s internet and personal conduct policies. 

The claimant admits sending the offensive emails. However she argues that there was no malicious intent or racial undertone to the emails. She further argues that the employer never told her that her job was in jeopardy. The claimant believed that the November 10 and December 28 meetings were simply mediation attempts.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A discharge resulting from a violation of an employer's rule is for misconduct if the rule is reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest.
A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work. An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

The employer’s policy regarding personal conduct and email use is reasonable. The employer had the right to expect that the claimant speak and communicate via email courteously with her coworkers in order to promote a harmonious work environment. 
It would be reasonable to expect that the claimant, who was counseled at least twice, was aware of this policy. Despite having been warned not to talk negatively about her coworker, the claimant sent emails during work hours, to other employees, calling her coworker(s) derogatory names. The claimant might well have been frustrated and felt the need to vent her feelings. However, choosing to do so in such a manner displayed a deliberate and willful disregard of her employer’s interest. Therefore, the claimant was terminated for misconduct connected with her work. 

DECISION
The determination issued on March 6, 2008 is AFFIRMED. Benefits are DENIED for the weeks ending February 23, 2008 through March 29, 2008. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 24, 2008.








Kynda Nokelby, Hearing Officer

