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STATEMENT OF THE CASE

On March 11, 2008, the claimant timely appealed a notice of determination that denied the claimant unemployment insurance benefits from February 10, 2008 through February 7, 2009, under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily left employment without good cause, was discharged for misconduct connected with work, or was discharged for the commission of a felony or theft in connection with work.

FINDINGS OF FACT

The claimant began working for the employer on October 1, 2007, as a tile setter. The claimant last worked on February 8, 2008. At that time, the claimant normally worked full time and earned $45.72 per hour before deductions or $32.18 after deductions.  The claimant had worked for the employer previously for several years.
On February 8, 2008, the claimant was advised by the employer’s foreman of the primary site on which the claimant was working that the crew had caught up with the other tradesmen.  There would be little work available on Monday, February 11, 2008, at that site.  The claimant reported Monday and advised the foreman that he would not be working that day as he had a job on the side.
On February 11, 2008, the claimant used a cart owned by the employer to move his personal tools to his truck.  The cart also contained a tile cutter owned by the employer.  The claimant was observed entering the elevator at the jobsite with these items.  The foreman, after not locating the tile cutter and cart, contacted the owner February 12, 2008, and advised the owner of that the claimant had taken the items and had told the foreman that he was not working that Monday.  The foreman was advised to contact the claimant and tell him that he was discharged and to request the return of the tools.
The foreman contacted the claimant February 12, 2008, and told him he should “not to bother to come back to work”.  He requested the claimant return the tile cutter and the cart.  The claimant told the foreman that the tile cutter and cart were at the jobsite.  The foreman had the jobsite searched but did not find the tile cutter and cart. The employer then requested the company at which the jobsite was located to furnish the surveillance tape of the date in question.  It was several days before that company was able to provide the tape.
The claimant reported to a second jobsite later that week.  He was told by the foreman at that jobsite that he had been terminated and could not work.  This was verified by the supervisor.  The claimant became upset and left.

After viewing the surveillance tape February 25, 2008, and verifying that the claimant left his primary jobsite February 11, 2008, with the tile cutter and cart, the employer filed a police report on the missing tile cutter and the cart.  The value of the tool and cart was approximately $265.

On February 26, 2008, the claimant unloaded the tile cutter, the cart, and several square feet of limestone and granite at the employer’s house at the end of the driveway.  The limestone and granite were pieces that the claimant had stored at his house until it was needed at the jobsite.  The foreman was aware that the claimant had the limestone and granite.
The claimant admits that he took the tile cutter and cart.  He was not told to remove the tile cutter and he did not ask for permission to remove the tile cutter or use the tile cutter.  He alleges that he took the tile cutter and cart to a second jobsite of the employer, where it was originally obtained. He alleges that he placed the tile cutter and cart in a room where other equipment and supplies were stored by the employer, but he did not tell anyone at the second jobsite the tools were there. This was the jobsite where he reported after being told not to bother to come to work.  He admits that he did not tell the employer at which jobsite the tile cutter and cart were located.
The police investigated the theft and searched the claimant’s house. The claimant alleges that the police while investigating the complaint of the employer told him to get the tile cutter and cart from the second jobsite of the employer and take them to the employer’s house but not to enter the employer’s property.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

(e) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.
8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or
(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

(e) A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if

(1) charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;

(2) the felony or theft is “misconduct connected with the insured worker’s work: under (d) of this section; and

(3) a preponderance of the evidence establishes that

(A) the claimant committed the act; and

(B) the act was not justified under AS 11.81.300 – 11.81.450.

(f) An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.

(g) For purposes of this section

(1) “felony” means an act classified as a felony in AS 11; and

(2) “theft” means an act described in AS 11.46.100 if the value of the property or service is $50 or more.

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
In determining which party’s evidence has greater weight, or is more convincing, the tribunal must consider both the sworn testimony and the documentation presented as part of the hearing record.  In this case the documents presented are part of the claim center’s investigative statements gathered preliminary to their decision.

The testimony of the employer and the employer’s witnesses is very consistent with the statements gathered by the claim center in the initial investigation.  The exceptions are in the amount of value of the items. (Exhibit 9)  However, the employer’s testimony is in line with the amounts given in the initial investigation, while the witnesses for the employer offer the different amounts.

The claimant admits that he took the items in question from his primary jobsite.  He states that he took them to a second jobsite.  He was not instructed to take the items to another site.  There is no evidence presented by either party that the employer was finished using the tile cutter or cart at the claimant’s primary jobsite.  The claimant also testifies that he later took the tile cutter from the second jobsite to the employer’s house.

The claimant’s testimony differs from his initial statement where he states that he did not take the tile cutter and cart to the employer’s house. (Exhibit 11).  In testimony he states that he went to the second jobsite where he left the tile cutter and cart.  He took the items from the employer’s second jobsite to the employer’s house with the limestone and granite.  In this testimony he states that he was told by the police to return the items to the employer’s house but not to enter the employer’s property.  He states that he entered the second jobsite of the employer and removed the tile cutter and cart and loaded them into his truck with some other property of the employer and then took them to the employer’s house and stacked the property and tools at the end of the employer’s driveway.  He implies that it was not a violation of his instructions by the police to enter the employer’s second jobsite and remove tools that he is alleged to have stolen and take them to the employer’s house, but then it was a violation of the instructions to get on the employer’s property to deliver the items, so he delivered the items by stacking them at the end of the employer’s driveway.
The claimant’s credibility suffers again by his statement that the police told him to get an item from the possession of the employer at one location and take it to the employer at another location.  This would be tantamount to advising someone to steal something in order to return it to the party from which it was stolen. The obvious instruction would be to have the claimant contact the employer with the exact location of the item in the employer’s possession or for the police to do so themselves.

The conclusion is that the testimony of the employer and the employer’s witnesses is more credible than that of the claimant.  Therefore, the preponderance of the evidence is that the claimant was discharged for theft of company property valued at more than $50.  Thus, a disqualification for felony/theft is in order.
DECISION

The notice of determination issued in this matter on March 11, 2008, is AFFIRMED. The claimant is denied unemployment insurance benefits under AS 23.20.379 (e). Benefits are denied for the weeks ending February 10, 2008 through February 7, 2009, or until the claimant has worked and earned 20 times the claimant’s weekly benefit amount.  The claimant’s benefits are reduced by three times the weekly benefit amount, and the claimant is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on April 2, 2008.

Tom Mize

Hearing Officer
