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STATEMENT OF THE CASE

The employer timely appealed a February 21, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the interested employer in January 2006. He last worked on February 9, 2008. At that time, he normally worked a cyclical scheduled of two week on and two week off. When working the claimant usually worked seven days per week, 12 hours per day and earned $22 per hour as a utility worker.

On February 9, 2008, when the claimant reported to work, he discovered that a large bag of salt had a hole in it and salt had spilt onto the pad. The claimant was a loader operator. It was the claimant’s responsibility to maintain the yard.
The claimant got the loader and asked a coworker to assist him by shoveling the salt into the bucket of the loader. The claimant indicated that the coworker’s response was defiant. When the claimant climbed down from the loader, he discovered the coworker standing by the salt with a shovel. The claimant decided he would shovel the salt himself. The claimant grabbed the shovel away from the coworker. A very loud argument, which included screaming and yelling, ensued, ending with the coworker storming off.

The coworker informed the supervisor that the claimant had verbally attacked him and that during the fight the claimant had shoved him twice. The second shove caused him to fall back into the bag of salt, bumping his head. The employer maintained that the coworker did have a bump on the back of his head. 
The claimant did not deny the verbal argument, stating frankly that the argument took longer than it did to shovel the salt into the loader bucket. However, the claimant emphatically denied physically assaulting the coworker and did not know how his coworker ended up with a bump on his head.

The supervisor discharged the claimant for fighting on company property. The supervisor had verbally counseled the claimant two or three times in the previous six months regarding the claimant’s attitude toward his coworkers. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker..
(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

In Wright, Comm’r Dec. 9125524, February 14, 1992, the Commissioner held, in part:

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work.

The claimant had been counseled about the manner and attitude that he used with his coworkers. The claimant’s testimony indicated that the argument was loud and that it took longer to have the argument that it did to shovel the salt. As cited in Wright above, the argument clearly disrupted efficient operations at the employer’s worksite. 
As such, the claimant’s argument with his coworker represents a blatant disregard of the employer’s interest. As such, it is the conclusion of the Appeal Tribunal that employer has established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 21, 2008, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending February 16, 2008, through March 22, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and the claimant may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 27, 2008.










Kathy A. Thorstad









Hearing Officer

