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STATEMENT OF THE CASE

The employer timely appealed a March 3, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected to the work.
FINDINGS OF FACT

The claimant began working for the interested employer on October 22, 2007. He last worked on February 11, 2008. At that time, he normally worked 40 hours per week and earned $15.00 per hour as an assistant customer service representative. In that position he performed computer technical support and data entry.
Approximately three weeks into the claimant’s term of employment, his supervisor began to express her concerns about his poor performance. The supervisor counseled the claimant and provided additional training. 
On December 11, 2007, January 14, 2008, and January 16, 2008, the employer met with the claimant and discussed his poor performance. Each time the supervisor met with him, the claimant was able to explain and demonstrate the correct way to do the work. The supervisor began to believe that the claimant was indifferent to whether his job duties were performed properly or not. On January 16, 2008, it was agreed that the claimant should begin seeking employment elsewhere.
On February 8, 2008, two employees told the supervisor that the claimant was not doing his work. He was watching a movie on his IPod. The claimant denied those allegations. 
Because the employer perceived that the claimant was unhappy with his job, and the employer wanted to offer the claimant continued employment, the supervisor offered the claimant work in the warehouse at the same rate of pay. The claimant declined that offer because he wanted to find other work. The claimant told the supervisor that he should know by February 11, 2008, if he was going to get a job for which he had recently interviewed.
On February 11, 2008, the claimant told the employer that he did not get the other job. The employer offered to accept the claimant’s resignation. The claimant refused to resign telling the employer, “You are going to have to fire me.” On that day, the employer discharged the claimant for willfully neglecting to perform the duties of his job.
In the hearing the claimant indicated that he believed he was capable of doing the job and that he believed he had met the requirements of the position. He also indicated the job was not the right fit for him. He had not been interested in the job because he wanted a more technical hands-on position. The claimant is a college-educated, certified computer technician.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

In Brown Comm’r Dec. 9225760, July 6, 1992, the Commissioner held in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work.

In the hearing the claimant maintained that he was a fully-trained and certified computer technician and that he was capable of performing the tasks assigned to his job. The employer maintained that the claimant was able to explain his job duties and demonstrate his ability to perform those duties. Therefore, as shown in Brown above, the claimant’s repeated failure to improve his performance following multiple counseling sessions is considered to be negligence.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Comm'r Rev. No. 82H-UI-051, March 31, 1982.
The claimant’s persistent negligence in performing his job duties, which he understood and was capable of performing, continued after repeated counseling. Such behavior denotes a disregard of the standards of behavior which the employer had a right to expect from the claimant, as stated in Boynton Cab Co. v. Neubeck above. As such, the employer has established that it discharged the claimant for misconduct in connection to the work.
DECISION

The notice of determination issued in this matter on March 3, 2008, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending February 16, 2008, through March 22, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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