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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

                Docket No. 08 0541
       Hearing Date: April 17, 2008
CLAIMANT:
EMPLOYER:
RAYMOND F WYLIE
WENDY’S OLD FASHIONED

HAMBURGER

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Raymond F. Wylie
Jennifer Koerner
ESD APPEARANCES:
None

CASE HISTORY
The claimant timely appealed an April 3, 2008 determination that denied unemployment insurance benefits pursuant to AS 23.20.379 on the ground that he voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on September 28, 2007. He last worked for the employer on February 3, 2008. At that time, he earned $8.70 per hour for full-time work as a crew trainer.  
The claimant injured his shoulder lifting french-fries in the employer’s freezer in October 2007. The claimant did not realize the extent of his injuries until November 2007. In November 2007, the claimant finally went to see a doctor. The doctor diagnosed his injury as a torn rotator cuff. The claimant was off work completely for two weeks. He returned to work with light-duty restrictions on December 19, 2007, at which time he filed a Workers’ Compensation claim. 

The claimant’s light-duty release states the following: no lifting over 10 pounds, no repetitive use of his right arm, no overhead lifting, no freight, no french-fry making. 

The claimant’s trainer position required him to count the cash registers, train crewmembers, mop floors, unload incoming freight, and perform other miscellaneous duties as assigned. The employer reduced the claimant’s job duties in order to accommodate his light-duty restrictions; he was not required to mop floors, unload freight, or perform any overhead lifting. 
The claimant maintains that shortly before his separation from work, a shift manager ordered him to mop the floor. The claimant believed he would be fired if he did not mop the floor, so he did as he was told. The following day, the claimant complained to his store manager. The store manager addressed the issue with the shift manager. The claimant was not required to mop floors after that incident. However, the claimant had an exemplary work ethic; he felt compelled to perform whatever extra duties were necessary to ensure the work was accomplished. The claimant often felt pain in his shoulder as the result of his long workdays. He believed that even the simple task of wiping down the counters aggravated his shoulder injury. 
The claimant did not tell his general manager, district manager, or human resource department that even the light-duty work was bothering his shoulder. He did not believe it would do any good to talk to management. The claimant maintains that he was unable to talk to his doctor about his concerns because his original treating physician had moved to another state and because he was unable to get an appointment with a new doctor for several months. The claimant decided to deal with his pain and continue working. He needed the job to pay his bills. 

On February 4, 2008, the claimant was incarcerated. He was scheduled to work on February 5, 2008. The claimant had a relative contact the employer to report that he was in jail and would miss scheduled work. He was released from jail at approximately 2:00 a.m. on February 8, 2008. He went to a doctor’s appointment at 7:00 a.m. that same morning. 

On February 8, 2007, the claimant’s new doctor diagnosed him with bursitis and a torn ligament. He gave the claimant a cortisone shot to relieve the pain and swelling in his shoulder. He told the claimant that he should continue working his light-duty assignment and contact the doctor again if the duties continued to aggravate his shoulder. 
Upon arriving home from his doctor’s appointment, the claimant discovered that he had to handle his income taxes and bail bond issues, in addition to spending time with his fiancé. About that same time, the employer called and asked the claimant to work at 9:00 p.m. that evening. The employer needed the claimant to cover someone else’s shift. The claimant reluctantly agreed. However, later than evening the claimant decided that the culmination of events was too much for him to deal with: his shoulder hurt, and he was
overwhelmed with the personal matters that needed his attention. He did not report to work at 9:00 p.m. or call the employer to report his absence. He did not ask for evening off; he decided that he was going to quit. 
On February 9, 2008, the claimant turned in his uniforms and told his supervisor that he quit. 
The employer argues that the claimant was not compelled to do any task that aggravated his condition; he could have used his left arm to wipe counters, or told his manager that he could not wipe counters at all. The employer believes it made every attempt to accommodate the claimant’s medical restrictions and that significant sedentary duties existed for him as a “trainer” that would not have aggravated his injury.  
The claimant believes that even light-duty work is unsuitable because he usually chooses to do more than just his light-duty tasks. He does not believe there were any other alternatives available to him besides quitting. The claimant is unsure what kind of work, if any, he can perform that would not cause him pain.  

It does not appear that the unemployment insurance claim center issued a determination regarding the claimant’s physical ability to work full-time. The Tribunal has no jurisdiction in the matter. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION
The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting. 
Suitable work is defined as work in a claimant’s usual occupation or an occupation for which he is reasonably fitted by training, experience, and physical condition. However, in cases where the work is detrimental to the claimant’s health, the Tribunal has traditionally held that even though the claimant is capable of performing a particular job, the work may be deemed unsuitable. 
The claimant in this matter demonstrated commendable work ethic. However, 
the employer attempted to modify the claimant’s work assignments and did not require him to perform duties that aggravated his injury or caused him pain. The evidence simply does not support a finding that the claimant’s light-duty work was detrimental to his medical condition. Therefore, the claimant voluntarily quit suitable work, and the law requires a showing of good cause in order to avoid a disqualification under AS 23.20.379.  
Good cause contains two elements; the reason(s) for leaving must compelling, and the workers must exhaust reasonable alternatives before leaving work. Fogelson, Comm'r Dec. 8822584, February 28, 1989. PRIVATE 

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.
The Department has also long held that an employee is not able to establish good cause for quitting if she fails to pursue the reasonable alternative of conferring with her employer about her feelings against her manager before she quits work. Shepard, Comm'r Dec. 86H-UI-324, December 10, 1986; other cites omitted.
While the Tribunal is sympathetic to the claimant’s medical condition, the hearing record establishes that reasonable alternatives did exist. The claimant could have tried wiping counters with his left hand, or he could have asked the employer to remove that duty altogether. Additionally, he could have contacted his general manager, his district manager, or his human resource representative to explain the problems he was having and ask for an additional reduction in duties, time-off, or a reduction in hours. The claimant’s failure to pursue any of these reasonable alternatives negates any good cause that might have otherwise existed. Therefore, good cause for quitting work has not been shown. 
The issue of the claimant’s physical ability to work full-time shall be remanded to the Anchorage Unemployment Insurance Claim Center for additional investigation and issuance of a determination, if appropriate.  
DECISION
The determination issued on April 3, 2008 is AFFIRMED. Benefits are DENIED for the weeks ending February 9, 2008 through March 15, 2008, if otherwise eligible. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.
The issue of the claimant’s ability to work full-time is REMANDED to the Anchorage Unemployment Insurance Claim Center for investigation and issuance of a determination, if deemed necessary. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 17, 2008.








Kynda Nokelby, Hearing Officer

