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STATEMENT OF THE CASE

On January 29, 2008, the claimant filed a timely appeal against a notice that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on July 20, 2007, as a roustabout. The claimant last worked on September 26, 2007. At that time, the claimant normally worked a rotating schedule of four weeks on and four weeks off.  He earned $24.45 per hour.

On September 26, 2007, the claimant went ashore from the ship with several other crew members.  Prior to leaving the ship, the captain advised the departing crew to be responsible.  They were advised that if they reported to the ship intoxicated that they would be discharged.
The claimant and the other crew members had several alcoholic beverages while on shore.  They returned about four hours before their shifts were to begin.  The claimant stumbled on the gangway, smelled of alcohol, and failed to follow proper protocol of signing in when coming on board.  The deckhand in charge was not able to stop the claimant before he went to his bunk as several of the crew stumbled onto the gangway at that time.

The security team leader got the claimant from his bunk and took him to the gangway to exit the ship.  All of the individuals were discharged for reporting back to the ship intoxicated.

The employer had had a similar group get intoxicated a few weeks before and this group was not allowed on an airplane because of their intoxication.  The employer had paid for the flights and the money was not refunded.  The group was discharged.  This event had been discussed daily with the claimant and other crew members. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The claimant in this case was warned just prior to leaving the ship that he was not to report back to the ship intoxicated.  An event with the employer where others were discharged for something similar had been discussed with all members of the crew.  The claimant was drinking, he stumbled on the gangway, and he failed to sign in as was required.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 21, 2007, is AFFIRMED.  The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending October 6, 2007, through November 10, 2007. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 22, 2008.

Tom Mize

Hearing Officer
