DOCKET # 08 0578 FILLIN  \* MERGEFORMAT 
Page 2

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 08 0578
Hearing Date: April 28, 2008
CLAIMANT:
EMPLOYER:
MARTHA J FRANK
NUNAPITCHUK IRA COUNCIL
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Martha J. Frank
Eli Wassillie
Gertrude Serradell
Robert Nick


Lauren Berdow
ESD APPEARANCES:
None

STATEMENT OF THE CASE

The claimant timely appealed an April 4, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer on July 16, 2003. She last worked on March 5, 2008. At that time, she normally worked six hours per day five days per week and earned $15.02 per hour as a tribal secretary.
In the fall of 2007, the claimant’s supervisor began making unwelcomed advances towards her. The claimant described three incidents that occurred between September and December of 2007. The supervisor touched her once on her hand and twice on her legs. 
The claimant was so stunned by the advances that she did not consider telling her supervisor to stop. Further, the claimant explained that because her supervisor was the tribal administrator she was afraid that if she complained she would lose her job.
The claimant reported the incidents to a female council member who advised her to file a written report with the tribal council. The claimant did not file a written report with the tribal council because her supervisor was a respected member of the community and she did not think the council members would believe her. 
On February 5, 2008, the claimant went to her supervisor and requested a cash advance from her next pay. The authorization of cash advances was a common practice and the claimant requested numerous advances each week. Previously, the employer had always granted the claimant’s requests. However, in the claimant’s most recent evaluation she had been discouraged from continuing this practice. 
On February 5, 2008, the employer’s response to the claimant’s request was that she should try to borrow the money from someone else, or she could go to a bank and get a loan. The claimant became very angry at her supervisor and submitted her resignation to the tribal council with an effective date of 
March 5, 2008. 
Shortly after the claimant gave her resignation notice, she notified her supervisor of her desire to rescind it. However, the tribal council had already acted on the claimant’s resignation in a formal session and the council members were unwilling to readdress the matter. The claimant maintained that the only reason that she had tried to rescind her resignation was because her spouse was pressuring her to keep her job. The claimant worked through the resignation period. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

The general policy of the Division has long been that, if a worker establishes a resignation date, a subsequent unapproved request to withdraw the resignation does not alter the nature of the separation. It remains a voluntary quit. The worker's resignation terminates the employment relationship on the effective date of the resignation. The retraction of the resignation constitutes a new offer of services which the employer has the right to accept or reject.

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the standard to apply in voluntary leaving matters:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.
The above-cited precedent indicates that a worker must have a compelling reason to quit and must take reasonable steps to preserve the employment relationship before good cause can be established. 

A worker may give two or more reasons for quitting. However, the one reason that was the precipitating event is the real cause of the quit, with the other reasons being incidental. In such cases, good cause depends on the precipitating event and the other reasons are irrelevant. Based on a preponderance of the evidence, the Tribunal holds that it was the employer’s denial of the claimant’s requested pay advance that caused the claimant to quit, not the alleged sexual harassment by the supervisor. 
Quitting work because a pay advance in not forthcoming is not considered to be a compelling reason to leave work. While the denied pay advance may have been unexpected, the employer had previously discouraged the claimant from continuing this practice. Therefore, the claimant failed to establish a compelling reason for quitting. 

For these reasons, the Tribunal holds that the claimant’s quit is without good cause.

DECISION

The notice of determination issued in this matter on April 4, 2008, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending March 8, 2008, through April 12, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 30, 2008.
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