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STATEMENT OF THE CASE

The employer timely appealed an April 15, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection to the work, or whether the claimant voluntarily left suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer on January 1, 2008. He last worked on March 12, 2008. At that time, he normally worked full-time and earned $8.00 per hour as a dishwasher.
On March 12, 2008, the claimant began feeling sick while he was at work. After arriving home he became sicker. The claimant’s young son was also sick that night. The claimant maintained that due to his son’s illness he was awake all night and did not get any sleep. The claimant said that he finally fell asleep at approximately 6:00 a.m. on March 13, 2008.
On March 13, 2008, the claimant was scheduled to report to work at 7:00 a.m. He did not report to work, and he did not call his employer before his shift. At 11:00 a.m. the claimant woke up and called his employer. The claimant reported that the employer spoke angrily with the claimant because another dishwasher was called in to cover his shift resulting in overtime pay for the other dishwasher. During that conversation the employer asked the claimant if he was coming in and the claimant responded “Not right now.” The employer then asked, “So you quit then?” The employer then asked, “So, I guess you’re done then?” and the claimant said, “If that’s what it is.”
The employer and the claimant gave contradictory testimony from this point forward. The employer maintained that he understood that the claimant’s response to his question confirmed that the claimant was quitting. 
The claimant denied quitting his job and indicated that he believed that the employer fired him. The claimant continued to provide testimony as to why he believed that the employer fired him. 
The claimant had request pay increase three different times since his hire date. The employer’s response was that the claimant worked too slowly to warrant a pay increase, and that the employer did not pay dishwashers more than $8.00 per hour. The employer also said that the claimant’s request to be promoted to a better job was not an option at that time, because he would not be hiring a prep-cook until May. 
The claimant continued to state that the employer teased him about being slow and referred to him as “Eeyore,” the slow talking donkey featured in “Winnie the Pooh” books and movies. The claimant maintained that he found that to be very offensive and undeserved. However, the claimant maintained that he believed that the employer fired him because he was too slow.
The Tribunal takes official notice of the State of Alaska, Department of Labor, and Workforce Development prevailing wage rates. This document is available to the public via the Internet. The 2006 wage rates for dishwashers reflect a mean (average) wage of $9.76 per hour in the Anchorage Matsu area.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

It must first be determined whether the claimant voluntarily quit his job or whether the employer discharged him. 
In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
The employer asked the claimant two different times if he quit. Rather than tell the employer that he did not quit, the claimant’s response was “If that’s what it is.” This statement indicates that the claimant quit his job. Further the claimant continued to provide reasons as to why he felt he had good cause to quit. As such, the Tribunal finds that the claimant voluntarily quit his job.
Under AS 23.20.385, work may not be considered suitable if the “wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality.” Wages are “substantially less favorable than those prevailing if the offered rate is less than 90 percent of the prevailing rate.” 8 AAC 85.410(b)(4).

The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits he if leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

In Martin, Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that if a job “is not suitable work, no disqualification under AS 23.20.379 can be imposed.”
The claimant was being paid $8.00 per hour as a dishwasher. That is 81% of prevailing wage for the Anchorage Matsu area. As such, the claimant was being paid substantially less favorable wages than those prevailing for his occupation and therefore the work is considered to be unsuitable and as shown in 

AS 23.20.379 (a)(1) above the claimant is not required to show good cause for quitting and no disqualification can be imposed.
DECISION

The notice of determination issued in this matter on April 15, 2008, is AFFIRMED. No disqualification under AS 23.20.379 (a)(1) is imposed. Benefits are allowed for the weeks ending March 15, 2008, through April 19, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 16, 2008.
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