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STATEMENT OF THE CASE

The claimant timely appealed an April 17, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection to the work, or whether the claimant voluntarily left suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer on November 10, 2007. She last worked on January 10, 2008. At that time, she normally worked full-time and earned $11.50 as an office co-lead.
The claimant had worked for the employer the previous year as a customer service representative. In September 2007, the employer notified the claimant that she was approved for employment for the coming season. In October 2007, she received an email notifying her of management training that she was required to attend. She was surprised because she had not applied for a management position. She attended the training.
When the claimant began working she started to feel that the employer expected her to perform duties that were outside of the job specifications for the position of customer services representative. She maintained that she had not accepted a management position, and she was not qualified to meet the job duties assigned to her. The claimant also had concerns about the qualifications and abilities of the other office co-lead who worked with her.
On January 4, 2008, the claimant called the district manager and complained about her office co-lead. The claimant maintained that the office co-lead lacked appropriate office skills. The claimant felt that she needed to be working under a manager’s direct supervision. The claimant told the district manager that she was not responsible for the training and supervision of the office co-lead because that was not her job. The district manager told the claimant that she would look into the matter and get back to her.
On January 8, 2008, the claimant called the district manager again and asked to be relocated to an office that had a manager where the claimant could work as a customer service representative rather than an office co-lead. The claimant told the district manager that the second busiest office in Anchorage should have a manager and two office co-leads were not enough. The district manager told the claimant that she still had a lot of scheduling to do, not all employees had been placed yet, and that she would get back to her.

On January 9, 2008, the claimant called the district manager again and reiterated her request to be relocated. The district manager told her again that she still had not placed all the employees, and that she would get back to her.
On January 10, 2008, the district manager came into the claimant’s worksite to meet with the other office co-lead. The district manager waited about an hour but the office co-lead was not in the office, and no one knew where she had gone. After the district manager left, the office co-lead returned to work and, with customer’s present, began shouting about someone rifling through her personal things.

Later that afternoon, the claimant was assisting a tax preparer with a bulk mail-out that was due on that day. The office co-lead went to the tax preparer and berated him because his bulk mailing was his responsibility and not the claimant’s. The claimant became upset because she had told the tax preparer that she was willing to assist him. The claimant felt the office co-lead had no business addressing the situation.

After finishing her shift on January 10, 2008, the claimant went to the district office to meet with the district manger. She told the district manager that a manager was needed in the office and that she needed to relocate. The claimant told the district manager that she was no longer willing to work with the office co-lead without a manager to oversee that employee’s behavior, nor was she willing to continue working in the office co-lead capacity. 
The claimant and her district manager discussed some relocation possibilities, and the district manager told her she would look into the matter and get back to her. The claimant did not return to work after that day.
Based on the last meeting the claimant had with the district manager, she believed that she would be contacted shortly and informed as to where she was to be reassigned. After a few days had past and the claimant had still not heard back from the district manager she made numerous unsuccessful attempts to contact her. The claimant did not hear back from the district manager.
In the hearing, the claimant maintained that, at no point, was it her intention to quit her job. She believed that she was only waiting for what she understood was to be relocation to another work site. The employer did not participate in the hearing.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

It must first be determined whether the claimant voluntarily quit her job or whether the employer discharged her. 

In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
While it may not have been the claimant’s intent to quit working for the employer when she told the district manager that she was no longer willing to work as an office co-lead she resigned that position. The general policy of the Tribunal has long been that, if a worker resigns a subsequent request for reassignment or withdrawal of her resignation does not alter the nature of the separation. It remains a voluntary quit. The worker's resignation terminates the employment relationship on the effective date of the resignation. The request for reassignment constitutes a new offer of services which the employer has the right to accept or reject. As such, the Tribunal finds that the claimant voluntarily quit her job.

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the standard to apply in voluntary leaving matters:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.
The above-cited precedent indicates that a worker must have a compelling reason to quit and must take reasonable steps to preserve the employment relationship before good cause can be established. 

A worker may give two or more reasons for quitting. However, the one reason that was the precipitating event is the real cause of the quit. In such cases, good cause depends on the precipitating event and the other reasons are not of foremost consideration. 
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

Based on a preponderance of the evidence, the Tribunal holds that it was the claimant’s general unhappiness with her office co-lead, and her dissatisfaction with that office co-leads action on the claimant’s last day of work was the precipitating event that caused the claimant to quit her job when she did. 

In Larson, Comm’r Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held, in part: 


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. This is the policy followed by the ESD in adjudicating such cases, and we concur with it….

It is understandable that the claimant found the office co-leads behavior objectionable. However, there is nothing in the hearing record that indicates that the office co-leads behavior was so egregious as to compel the claimant to quit her job. 

The claimant informed the district manager of the office co-leads objectionable behavior, and the district manager told the claimant that she would look into the matter and get back with her. The claimant allowed the employer only six days from her initial complaint before quitting her job. Consequently, applying Larson as shown above, the claimant negated good cause when she failed to allow the employer a reasonable amount of time to address the situation. As such, the Tribunal finds that the claimant has not established that she quit suitable work with good cause.   

DECISION

The notice of determination issued in this matter on April 17, 2008, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending January 19, 2008, through February 23, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 19, 2008
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