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STATEMENT OF THE CASE

On April 23, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work and whether and for how much the claimant is liable to repay.

FINDINGS OF FACT

The claimant began working for the employer on March 5, 2007, as a field service technician and last worked on March 6, 2007.  The claimant normally worked eight hours per day at $12 per hour.

The claimant began working with a trainer, as he was new to this type of work. His job consisted of climbing onto roofs to repair or install satellite systems for customers.  While on the roof or while climbing, the employer did not supply safety equipment.  The claimant was made aware of the conditions at the time of hire. He signed a waiver in regards to his duties and the type of equipment he would be using.

The claimant was required to climb by extension ladder to the roof carrying tools and parts.  This allowed the use of only one hand while climbing. The claimant developed a fear of falling when climbing two or more stories to reach a rooftop.  He awakened with nightmares about falling off of ladders both nights after working for the employer.  
The claimant talked to his supervisor about a job assignment that did not require climbing onto roofs.  He was told that there were no jobs that did not require climbing onto roofs.  He called his supervisor on March 7, 2007, and resigned.  The claimant continued to have nightmares about falling for several days after leaving work.
The claimant received benefits for the weeks of March 17, 2007, and March 24, 2008, totaling $544.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In Shaw, Comm'r Dec. 97 0358, June 6, 1997, the Commissioner denied benefits holding:

Good cause for leaving work depends on whether a reasonable and 
prudent person would be justified in quitting the job under similar 
circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 
1976). The cause must be one which would reasonably impel the average 
able‑bodied worker to give up his or her employment; mere 
dissatisfaction with the circumstances which are not shown to be 
abnormal or do not affect health does not constitute good cause for 
leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 
1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor 
and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska 
Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without 
comment Alaska Supreme Ct., No. 4094, March 30, 1979.

Hazards which are normal for the occupation do not give a worker a compelling cause to quit, unless the worker's personal condition makes the occupation exceptionally risky, hazardous, or stressful for him. Sumner, Comm'r Dec. No. 87H-UI-256, August 31, 1987. 


The hazards of climbing ladders and getting onto roofs to install or repair satellite systems are normal for this occupation, as evidenced by the employer having employees sign a waiver to acknowledge the duties and equipment the employee will be using.  This is not the claimant’s normal occupation.  The claimant had a fear of falling.  This fear was heightened by his job duties of climbing ladders using one hand to carry parts and the other to climb.  His fear manifested itself in nightmares of falling.
The claimant discussed with his supervisor moving to a position that did not require climbing.  There were no jobs of that nature available.  He resigned because of his fear of falling.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work with good cause.

DECISION

The notice of determination issued in this matter on April 16, 2008, is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed benefits for the weeks ending March 17, 2007, through April 21, 2008, so long as the claimant is otherwise eligible. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits based upon this separation.  The overpayment set in conjunction with the determination of April 16, 2008, is cancelled.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 22, 2008.


Tom Mize

Hearing Officer
