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STATEMENT OF THE CASE

The employer timely appealed a March 27, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on March 1, 2007. She last worked on February 1, 2008. At that time, she normally worked full-time each week and earned $15.86 per hour as a receiving lead.

In September 2007, the employer began getting complaints from the claimant’s subordinate workers. The workers complained that the claimant used profanity in the work place, frequently belittled and bullied her subordinates, and frequently used racial slurs.
On November 30, 2007, the employer received the fourth written complaint in a three-month period. On December 5, 2007, the employer gave the claimant a warning about the unacceptable nature of her behavior. This warning advised the claimant that the employer had zero tolerance for harassment or discrimination in the workplace. Further, that if such behavior continued it would result in further discipline, up to and including discharge. The claimant signed the written warning, acknowledging her understanding of the content.
On February 1, 2008, the claimant instructed a subordinate employee to move a large appliance. The subordinate told the claimant that he believed it was unsafe to move the large object by himself. He told the claimant that he needed assistance. The claimant then called the subordinate worker a “wimp” and demanded that he move the appliance. When the subordinate attempted to move the appliance, it fell and sustained damage. The claimant then made several derogatory slurs aimed at the subordinate. 
The subordinate was visibly disturbed following the accident as he reported the events to the operations manager. The operations manager felt obliged to send him home for the remainder of his shift so he could calm down. The operations manager then decided that the claimant’s unacceptable behavior placed the employer at undue risk. The operations manager discharged the claimant for violation of the employer’s zero tolerance policy regarding harassment and discrimination.

The claimant did not participate in the hearing.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

A discharge resulting from a violation of an employer's rule is for misconduct if the rule is reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest.
In Sorensen, Comm'r. Dec. 9123334, April 2, 1992, the commissioner held, in part:
A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work. An employer has the right to expect that a reasonable order will be obeyed. 

The employer’s policy regarding harassment and discrimination was reasonable. The employer had the right to expect the claimant to speak and communicate respectfully with her subordinate workers in order to promote a harmonious work environment. It would be reasonable to expect that the claimant, who was warned, was aware of the employer’s zero tolerance policy.

Despite having been warned, the claimant pressured a subordinate into an unsafe task, and then called him a derogatory name when an accident occurred. The claimant might well have been frustrated and felt the need to vent her feelings. However, choosing to do so in such a manner displayed a deliberate and willful disregard of her employer’s interest. Therefore, the claimant was terminated for misconduct connected with her work. 

DECISION

The notice of determination issued in this matter on March 27, 2008, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending February 2, 2008, through March 8, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 20, 2008.
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