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CASE HISTORY

The claimant timely appealed an April 23, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The interested employer operates a temporary staffing agency. The claimant began work for the interested employer on September 27, 2007. He last worked on January 9, 2008. At that time he earned $10 per hour for full-time work as driver, delivering parts for Carquest, an auto parts distributor.   
Carquest has contracts with military vendors. It delivers parts to vendors on Elmendorf Air Force Base. As a military contractor, Carquest is required to provide a list of all employees who are “authorized drivers” in order to gain access to the military installation. The non-commissioned officer in charge of base access and pass registration for Elmendorf Air Force Base appeared at the hearing to provide testimony in the matter. He testified that the U.S. Air Force conducts background checks prior to placing a prospective driver on the “authorized driver list.”  This process is in place to ensure the safety of all military personnel and the military installation. 
He further testified that unauthorized access of a military installation is a serious offense; the consequences of such a violation would fall under the purview of the base commander; a violation could result in the permanent loss of base access privileges and criminal charges against the contracting employer and the individual driver. 
On January 9, 2008, the claimant’s supervisor at Carquest instructed him to make a delivery to a vendor on Elmendorf Air Force Base. The claimant reminded his supervisor that he was not on the “authorized driver list.” The supervisor told the claimant that there had been previous occasions when the guard at the gate failed to check a driver’s identification, especially when the gate was busy. The supervisor told the claimant that he believed it was possible to “get through,” even if the claimant was not on the authorized driver list. The supervisor was desperate to have the part delivered that day; he told the claimant to “at least try to get on base.” 
The claimant is a former active duty military member. He believes that attempting to gain unauthorized access to a military installation is unethical and illegal. He informed his supervisor that such an act put himself, and the employer, at risk. The supervisor continued to insist that the claimant attempt to make the delivery. The claimant refused. The supervisor did not tell the claimant his refusal would result in termination. The claimant completed the last hour of his shift and left work without incident. The claimant was scheduled to work at Carquest the following day. 
The supervisor could not find another employee to make the delivery. The supervisor delivered the part himself, he was an authorized driver. Upon his return from the delivery, the Carquest supervisor called the interested employer and reported that he was discharging the claimant due to insubordination.  

On January 10, 2008, the interested employer contacted the claimant and informed him that he was discharged. The interested employer did not have another assignment available for the claimant on that day. The claimant remains on-call for the interested employer. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985, the Commissioner held:

The employer does have the right to set the parameters of the work. Furthermore, insubordination—that is, refusal to obey a reasonable request of the employer—does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.

Evidence in the hearing record establishes that unauthorized access to a military installation is an illegal act. The Tribunal has traditionally held that it is not reasonable to expect a worker to commit an illegal act. Therefore, the claimant in this matter had good cause to refuse his supervisor’s request, and the refusal was in the best interest of his employer’s business. The Tribunal concludes that the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on April 23, 2008 is REVERSED. Benefits are ALLOWED for the weeks ending January 12, 2008 through February 16, 2008, so long as he is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 23, 2008.








Kynda Nokelby, Hearing Officer

