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STATEMENT OF THE CASE

The claimant timely appealed a May 1, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant quit suitable work without good cause or whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on July 1, 2007. He last worked on April 6, 2008. At that time, he normally worked full-time and earned $11.00 per hour as a maintenance worker.

On April 4, 2008, the general manager called the head of maintenance and instructed him to reprimand the claimant for standing around with his hands in his pockets watching his coworkers work. The head of maintenance went to the job site and spoke to the claimant. The claimant was angry about the reprimand, and he felt humiliated at being reprimanded in front of his coworkers. Shortly after that event, the claimant clocked out and went home.
Later that evening, a coworker called the claimant at home. The coworker felt that when the claimant left work he was visibly upset and he was concerned that the claimant was going to quit his job. He called him to try and discourage him from quitting. During that phone conversation the claimant and the coworker discussed a siding job on which they were both currently working. They discussed their feelings that the wages they were being paid were not adequate for the work they were being expected to perform. They also discussed the safest manner for doing the job.
When the claimant finished working on April 6, 2008, he removed most of his tools from the worksite. The claimant indicated that the reason he removed his tools was because they weren’t needed further. The job that the claimant had needed the tools for had been completed. The employer maintained that the claimant’s removal of his tools was indicative of his intention to quit his job.

On the morning of April 7, 2008, the claimant reported to work at 8:30. He approached his supervisor and asked for his duty assignment for the day. The supervisor told the claimant that he needed to assemble scaffolding and start working on the siding job. The claimant described the scaffolding as being in very rough condition and having wheels. He believed that once constructed he would be expected to work off of a ladder placed on top of the wheeled scaffolding. The claimant believed the scaffolding was substandard and unsafe. The claimant refused to construct the scaffolding. He told the supervisor that he didn’t believe the scaffolding was going to work and he didn’t want to be responsible for putting it together and then having someone get hurt. The head of maintenance responded that this was the only work for the claimant to do and if he wasn’t going to do it then he could get his tools and leave. The claimant clocked out, got the few tools that he had remaining at the worksite and left. 
After clocking out, the claimant had another confrontation with the supervisor. The claimant became very heated, he told the supervisor that someone was going get hurt using the scaffolding, and then he threatened to kill the supervisor and the general manager if anyone got hurt. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...
CONCLUSION

It must first be determined whether the claimant voluntarily quit his job or whether the employer discharged him. 
In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
On April 7, 2008, the employer gave the claimant the option of doing the work or collecting his tools and leaving. The Tribunal finds that the claimant voluntarily quit his job when he refused to do the work, clocked out, gathered his tools and left. Ongoing work was available and the claimant had the option to remain employed.
In Lowe vs. SOA, Dept. of Labor, Superior Court Case No. 1JU-92-1070 CI, January 14, 1993, the court states, in part:
The Department cites Dec. No. 9121035.  In that case, the Commissioner stated that unsafe working conditions do not automatically give the employer's workforce good cause to quit, it is only when coupled with the employer's refusal to correct the unsafe conditions that good cause is present...

Unsafe working conditions can provide a compelling reason for a claimant to voluntarily leave work. However, it must be shown that the employer refused to correct those conditions. In the matter at hand, the scaffolding that the claimant believed would create an unsafe working condition had not yet been assembled. The claimant believed he would be expected to work from a ladder on top of the unstable scaffolding, however, he did not confirm this belief. There was no evidence brought forth that establishes that the employer refused to correct the conditions that the claimant felt were unsafe. Therefore, the Tribunal must apply the good cause standard used in other voluntary leaving cases. 

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the long-held standard applied in voluntary leaving issues:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.

There are two elements that must be satisfied if a claimant is to establish good cause for quitting: having compelling reasons for the quit and exhausting all reasonable alternatives. The decision in the present matter actually turns on whether the claimant exhausted all reasonable alternatives. 

The claimant’s reasons for leaving work at the time he did were not so compelling that his only alternative was to quit; he could have spoken with the general manager regarding his concerns after he erected the scaffolding and confirmed that the scaffolding was unsafe and presented a work hazard. However, when vocalizing his concerns to his supervisor failed to resolve the claimant’s issues, the claimant failed to pursue the most reasonable alternative available to him, which was taking his concerns to the general manager. 

The claimant’s failure to exhaust all reasonable alternatives establishes that his quit was without good cause.

DECISION

The notice of determination issued in this matter on May 1, 2008, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending April 12, 2008, through May 17, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 13, 2008.
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