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CASE HISTORY 

The claimant appealed a March 17, 2008 notice of determination that denied benefits pursuant to AS 23.20.375, on the ground that she failed to meet the filing requirements for the week ending March 15, 2008. The Appeal Tribunal docketing office received the claimant’s appeal request on May 15, 2008, thus raising an issue of the timeliness of the appeal pursuant to AS 23.20.340. 
The issues are whether the claimant appeal was timely filed and whether she met filing requirements. 
FINDINGS OF FACT
Filing Requirement Issue

The claimant works seasonally, as a bus driver. Since 1994, she has filed for unemployment insurance benefits during the spring and summer school break periods. Each year the claimant received an unemployment insurance claimant handbook. The claimant handbook specifically state that a claim must be reopened after any break in filing and that a claimant CANNOT reopen a claim using VICTOR. 

At 4:55 p.m. on Friday, March 7, 2008, the claimant called the Anchorage unemployment insurance claim center to reopen her existing benefit claim year; she had just gotten home from her last day of work. 

A claim center representative explained that she did not have time to process a claim reopening; it was almost 5:00 p.m. The representative advised the claimant that she could reopen her claim on the internet and that the internet was available 24 hours per day, seven days per week. The claimant does not have a computer. The claimant did not want to use a public computer; she prefers to file by telephone or facsimile. The representative suggested that the claimant call back anytime the following week (Monday, March 10, 2008 through Friday, March 15, 2008) during normal business hours to reopen her claim. The claimant asked the representative when she could file with VICTOR, the telephonic filing system for the Employment Security Division. The representative told the claimant that Sunday, March 16, 2008 was the earliest she could file her biweekly claim certification. 

The claimant did not call the claim center the following week. She decided that it would be easier to file with VICTOR and reopen her claim at the same time. She maintains that she is not familiar with the unemployment insurance terminology and did not understand the difference between reopening a claim and filing with VICTOR. 

On Monday, March 17, 2008, the claimant attempted to file with VICTOR. VICTOR would not accept the claimant’s biweekly claim certification because she had not reopened her claim. The claimant immediately called the unemployment insurance claim center and spoke to a supervisor who reopened the claimant’s existing benefit year effective March 16, 2008 and processed a manual claim certification for the week ending March 15, 2008, at the claimant’s request. 
The claimant maintains that she does not believe she filed for a week prior to reopening her claim; that she tried to reopen her claim on March 7, 2008, and the claim center representative should have processed her reopening request, regardless of what time it was. 
Timeliness of the Appeal Issue

During the March 17, 2008 conversation, the supervisor explained that a decision to allow or deny benefits for the week ending March 15, 2008 would be issued and mailed to the claimant’s address of record. The supervisor encouraged the claimant to appeal the decision, if she disagreed with it. The supervisor also advised the claimant that if/when she filed an appeal, a packet explaining the appeal process would also be mailed to her, from the Appeal Tribunal Docketing Office. 
On March 18, 2008, the Division issued a determination denying the claimant benefits pursuant to AS 23.20.375. The determination was mailed to the claimant’s address of record on March 19, 2008. The claimant did not receive the determination. 
The claimant receives her mail at a post office box. Post office boxes must be renewed annually. The claimant was in the renewal process and was experiencing problems receiving her mail. Several pieces of unemployment insurance mail dated March 18, 2008 and March 19, 2008 were returned by the U.S. Postal Service as undeliverable. The claimant attempted to remedy the problem with the U.S. Postal service. 

On March 21, 2008, the claimant also faxed a letter to the claim center supervisor advising her of the mail problems and requesting that any returned mail be ‘resent’ to the existing post office box. 

On April 2, 2008, the Division mailed the claimant a notice stating that her mail was still being returned. The claimant became concerned; she assumed that her benefits were denied for the week ending March 15, 2008 but she had not received a notice to that effect and she knew that there was a 30-day time frame to file her appeal. 

The claimant secured a new post office box. On April 5, 2008, the claimant faxed the claim center supervisor again. She provided her new address, requested that any returned mail be forwarded to the new post office box, and stated her desire to file an appeal, if a denial of benefits had been issued. 
On April 11, 2008, the claimant faxed another letter to the claim center supervisor restating the above. 

The claimant maintains that she did not call the claim center directly because she always gets a different person each time she calls; she preferred to conduct her business by fax so that there would be a written record of the events. 

The Division records indicate the claimant’s address of record was updated on 

April 15, 2008.
The claimant waited for several weeks, thinking that she would receive an appeal packet in the mail. Finally, on May 15, 2008, she decided to call the unemployment insurance claim center to check the status of her appeal. 
The claim center advised the claimant that her appeal request had never been received.  
STATUTORY PROVISIONSPRIVATE 

AS 23.20.340. Determination of claims. 

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals. 

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

AS 23.20.375 provides, in part:

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 ‑ 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1)
made an initial claim for benefits…
8 AAC 85.100 provides, in part: 

(a) Intrastate initial claims, including new claims, transitional claims, additional claims, and reopened claims, as defined in this chapter, must be filed in accordance with the standards set out in this section. A claimant is not eligible for waiting week credit or benefits for any week before the week in which the initial claim is effective under this section.

(b) A claimant shall file an initial claim with an unemployment insurance claim center of the division by
(1) electronic means using an Internet application for benefits,   which is the division's preferred and primary method for       filing an initial claim;
(2) telephone; or


(3)
mail, with the prior approval of the director.
(c) An initial claim is effective Sunday of the week in which the claimant
(1) files the claim; or

(2) requests to file a claim during regular business hours of the division, if the claim cannot be immediately accepted and the claimant files the claim within five business days after the date of that request, or if filed by mail, within 14 calendar days after the date of that request.
CONCLUSION

Timeliness Issue:

If the Division were to accept an appeal, whenever filed, simply on an appellant's assertion that they did not receive the determination, the statutory appeal period would become a meaningless requirement. An appellant cannot be held to any standard of timeliness, if he need only state that he did not receive the determination. Berger, Comm'r Dec. No. 9224196, April 16, 1992. Jones, Comm'r Dec. 9225322, July 6, 1992. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The claimant never received the notice of determination. Evidence in the hearing record establishes that she experienced problems with her mail delivery and attempted to remedy those problems with both the U.S. Postal Service and the Employment Security Division. Additionally, the claimant stated her intention to file an appeal on April 5, 2008, despite the fact that she had not yet received the determination. 

Therefore, the Tribunal holds the claimant has overcome the presumption that her mail was timely delivered and that her appeal was untimely filed. 

As such, the appeal is considered timely, and the issue of compliance with regulatory filing requirements will be addressed. 

Filing Requirements
The regulation, 8 AAC 85.100, includes a reopened claim as an initial claim; the regulation specifies that the primary and preferred means to apply for an initial claim (benefit claim year) is by electronic means.
The claimant in the present matter was not in continuous filing status at the time she tried to apply to reopen her benefit claim year on March 7, 2008, as she had last filed in January 2008. As such, when she again wanted to file for benefits, she was required to reopen her benefit claim year. 
On March 7, 2008, the claimant attempted to call the claim center to reopen her benefit claim year but was unsuccessful, due to the late hour at which she called. It is unfortunate that she experienced such difficulty reopening her existing claim. However, the situation might easily have been avoided had she pursued either of the two options available at the time; she could have used the internet from any public computer; or she could have called the claim center again anytime between Monday and Friday of the following week. 
8 AAC 85.100 (c)(2) states that “a reopened claim is effective Sunday of the week in which the claimant requests to file a claim during normal business hours of the Division; if the claim cannot be immediately accepted and the claimant filed the claim within five business days after the date of the request.” 
The claimant in the instant case did not contact the claim center again within five business days. The claimant has not shown that she was prevented from reopening her benefit claim year due to a circumstance beyond her control. Therefore, the Tribunal concludes that benefits were properly denied.  
DECISION
The notice of determination issued on March 18, 2008 is AFFIRMED. Benefits remain DENIED pursuant to AS 23.20.375 for the week ending March 15, 2008. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 8, 2008.


Kynda Nokelby


Hearing Officer
