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STATEMENT OF THE CASE

The employer timely appealed an April 22, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on September 20, 2007. He last worked on March 20, 2008. At that time, he normally worked 40 hours per week and earned $10.15 per hour as an overnight grocery stocker.

The employer has a progressive discipline policy. For a first infraction the employee is given a verbal warning. For a second infraction the employee is given a written warning. For a third infraction the claimant is given a “decision day” meeting and one day of unpaid suspension from work. In the decision day meeting, the employee is responsible for constructing a plan to enable them to become successful in their jobs. In the decision day meetings all employees are informed that further infractions can result in termination.
The claimant had attendance issues. He received a verbal warning on December 15, 2007. On December 31, 2007, the claimant was given a written warning regarding vulgar behavior and profanity in the workplace. On February 8, 2008, the claimant was given a third warning, a decision day meeting was held, and the claimant was suspended for one day without pay. The claimant signed the February 8, 2008, written warning indicating that he understood that his job was in jeopardy.

On March 20, 2008, the claimant was working the night shift when the assistant manager reported to work before the store opened. There were several aisles of shelves that had not been properly faced (the procedure of aligning the inventory on a shelf to create an organized presentation for the customers.) Pallets of unstocked merchandise were in the aisles. They needed to be shrink-wrapped and returned to the warehouse for the day. The supervisor began to instruct the stockers regarding what needed to be done to ensure that the store was properly tidied before it opened. The supervisor instructed the claimant to go to aisle number one and begin facing the shelves.

The claimant refused and began arguing with the assistant manager. The claimant believed that he had a better idea of what needed to get done and he believed it was being addressed. The supervisor firmly instructed the claimant to do the job that he had been assigned. The claimant again refused and began using profanity with the assistant manager.

The assistant manager contacted another assistant manager; they met with the claimant in the main office and immediately discharged him for insubordination.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

The best evidence in this case is the sworn testimony of the employer representative. The claimant failed to appear. The documentary evidence on behalf of the claimant is hearsay and does not overcome direct testimony. The testimony is that the claimant attempted to inform the supervisor that the overnight stockers were in the process of getting things done. 
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

There is nothing in the testimony to indicate that the supervisor’s instructions to the claimant were unreasonable. As such, the claimant’s refusal to follow those instructions constitutes insubordination. Consequently the employer has established that the claimant was discharged for misconduct in connection with the work.
DECISION

The notice of determination issued in this matter on April 22, 2008, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending March 22, 2008, through April 26, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 1, 2008.
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