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STATEMENT OF THE CASE

The claimant timely appealed a May 7, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on July 6, 2004. He last worked on April 11, 2008. At that time, he normally worked 40 hours per week and earned $12.12 per hour as a ramp control supervisor.

On April 11, 2008, approximately 30 minutes before the claimant’s shift was scheduled to end, a radio transmission came into the crew room informing the claimant that he may be needed to bring a belt loader out to the ramp. The claimant was not at his work station and did not hear this request. A coworker answered the radio and relayed the message to the claimant when he returned to his work station. 
A few minutes later, the duty manager came into the crew room and told the claimant that he may be needed to bring a belt loader out to the ramp. The claimant confirmed that he would do that if needed. The claimant felt that the only reason the duty manager needed him to bring the belt loader out to the ramp was because he had planned his staffing poorly.
Approximately 10 minutes later, a radio transmission came into the crew room instructing the claimant to bring the belt loader out to the ramp. The claimant responded that he would bring the belt loader out to the ramp and then he would use the ramp vehicle to return to the crew room. The claimant did not receive a response to this transmission. He did not attempt to confirm that his transmission had been received. Because he had not gotten a response to his radio transmission the claimant disregarded the instructions and continued to do his work.

Five minutes later, the duty manager radioed instructions for the claimant to bring the belt loader to the ramp. The claimant responded that he would bring the belt loader out to the ramp and that he expected the duty manager to bring him back to the crew room. The duty manager did not respond. Because the duty manager did not respond the claimant again disregarded the instructions and continued working.

Five minutes later, the duty manager radioed the claimant and instructed him to “get the belt loader and bring it out to the ramp, now.” The claimant called operations and requested that a crew car meet him at the ramp to pick him up. He put on his jacket and took the belt loader to the ramp.
After dropping off the belt loader, the claimant realized that the crew car had not arrived yet. He walked toward the dotted yellow safety line bordering the ramp to wait for the car. The duty manager pulled up beside the claimant in his truck and instructed the claimant to “get in.” The claimant ignored the duty manager because he could see the crew car coming. He walked around the truck and in the process, it appeared to the duty manager, that the claimant crossed the yellow safety line from the ramp onto the taxiway of the runway. Walking in the airport taxiway is a safety violation and is strictly prohibited.
The crew car picked up the claimant and returned him to the crew room where he proceeded to finish his work. A short time later, the duty manager entered the crew room, instructed the claimant to “clock out and go home.” The claimant was suspended pending an investigation of insubordination and a safety violation.

On April 28, 2008, the claimant was notified that he was discharged for insubordination and a safety violation. The claimant denied the safety violation and the employer did not provide first hand witnesses to the claimant’s safety violation. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

In the claimant’s sworn testimony, he adamantly denied crossing yellow line onto the taxiway of the airport. The employer did not provide sufficient evidence to overcome the claimant’s sworn testimony. Therefore the Tribunal finds that the employer did not establish that the claimant violated safety protocol on his last day of work.
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
In the hearing, the claimant argued that he had refused the employer’s instructions for him to bring the belt loader to the ramp because he had not received confirmation that he had a ride back to the crew room and he believed that the employer’s request was unreasonable because he thought it was the duty manager’s poor planning that resulted in the need for the belt loader to be delivered to the ramp at the last minute. Regardless of the cause, the employer’s request for the claimant to deliver the belt loader to the ramp was not unreasonable.
In applying Risen, as shown above, the claimant’s refusal to follow the instructions of the duty manager constitutes insubordination. Consequently, the Tribunal finds that the claimant was discharged for misconduct in connection to the work, and a denial of benefits is in order. 
DECISION

The notice of determination issued in this matter on May 7, 2008, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending April 19, 2008, through May 24, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 18, 2008.




                                  Kathy A Thorstad, Hearing Officer
