DK# 08 0913
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA  99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 08 0913
Hearing Date: July 2, 2008
CLAIMANT:
EMPLOYER:

EVELYN H KOONUK
COPPER RIVER NATIVE ASSOC INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Evelyn Koonuk
None
ESD APPEARANCES:

None

STATEMENT OF THE CASE

On June 17, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant worked for the employer eleven months as a cook. She last worked on May 29, 2008. At that time, the claimant normally worked 8:00 a.m. through 3:30 p.m., Monday through Friday at $11.01 per hour.

The building in which the claimant cooked the meals for the elderly, had no running water. Water was delivered every three weeks in containers. There was no hand washing sink in the building. The closest facility with running water was next door. The distance was about 40 feet. 

Another individual was assigned to wash the dishes in the building next door. The claimant did not believe the individual properly sanitized the dishes. She was not allowed to leave her building to watch or supervise the washing of the dishes.  She was required to stay in her building for about three hours per day with little or nothing to do. This was during the time that the dishes were being washed.
The employer sent a person to Anchorage for food and supplies once per month. The claimant had gone with that person when she began working. The claimant was not allowed to go on the trip the last five months. She was not given a reason.  The employer sent a list to the supplier. The list was filled by the supplier with the goods available.

The claimant believed that the food was old and not of good quality. She believed that the employer should get food twice per month. This would allow for fresh vegetables and fruits to be served.

In March the claimant met with the vice president about her concerns. The claimant had gone to her supervisor but did not believe that the supervisor was concerned about the elderly. The claimant discussed a hand washing sink, running water, fresh vegetables and fruits, and the types of drinks being served the elderly. The vice president advised the claimant that the employer was attempting to correct these matters.

On May 29, 2008, the claimant believed that the situation was not improving. She noted in the budget that it appeared that only cosmetic changes were being planned. She went to the vice president and submitted her resignation. She was asked to stay but chose not to stay. The vice president told her that things were changing. She chose not to stay because she thought something might happen to one of the elderly. She did not want to be a part of that.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In Shifflette, Appeal Tribunal Dec. No. 81B-2296, January 19, 1982, the Tribunal states in part:


Disagreement with the goals and practices of one's supervisors, even where there is direct supervisory interference in the conduct of the job, does not necessarily provide good cause for leaving, unless the interference is abusive or hostile and makes it extremely difficult or impossible to perform the duties of the job.  (Sustained by the Commissioner of Labor in Dec. No. 82H-UI-025, April 30, 1982.)

(In the above-cited decision, the claimant resigned because of a lack of direction, poor planning on the part of management, stress, fear of being fired, and the generally chaotic nature of the working conditions. He further felt that if anything went wrong with the procurement of supplies, he would be blamed for it. He was found to have left his last work voluntarily without good cause.) 

This case is similar in that the claimant thought that something might happen and she might be blamed for the incident. She disagreed with the planning for, and obtaining of food, staples, and water. She believed the sanitization process was not properly followed because she was not allowed to watch or supervise that person. She has not shown that the concerns she had were so egregious as to cause her to leave work. She brought her concerns to the employer, but she failed to give the employer time to implement any changes.

We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance. Larson, Comm'r. Dec. 9121530, Nov. 8, 1991, aff’d Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993.PRIVATE 

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on June 12, 2008, is AFFIRMED. The claimant is denied benefits for the weeks ending May 28, 2008, through July 5, 2008. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 8, 2008.


Tom Mize

Hearing Officer
