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STATEMENT OF THE CASE

On June 17, 2008, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in September 2007, as a cashier/stocker. She was also responsible for opening and closing the store in absence of the owners. The claimant last worked on May 24, 2008. At that time, the claimant normally worked Tuesday through Saturday from 9:45a.m. until 7:00p.m. for $8.25 per hour.

On May 14, 2008, the claimant had a confrontation with a fellow employee. This employee came to the register where the claimant was assigned and yelled at the claimant in front of a customer. The claimant reported the incident to the owner. She was told that she and the employee should attempt to get along at work. The employee yelled at the claimant on several other occasions. The claimant began to avoid the employee.
On May 24, 2008, the claimant heard someone knocking on the door to the warehouse area of the store. She opened the door and was confronted by the employee who yelled at her and accused her of locking the door. She told the employee she did not lock the door. The confrontation upset the claimant and she approached the owner and advised them she could no longer work with this employee. She submitted her two week resignation notice. She requested the rest of the day off.

She took a short smoke break during which her husband stopped by on his way home from work. She told him what had happened. She went inside to straighten up some things and clock out for the day. The employee again confronted and cursed her. She did not reply but clocked out and went to her vehicle. The claimant’s husband was not there.

She discovered that her husband had confronted the employee and was arguing with the employee in the parking lot. The owners were present trying to stop the argument. The claimant attempted to get her husband to leave. The employee left then the claimant left with her husband.
The claimant was contacted about 30 minutes later by the owner. She was discharged for the incident in the parking lot. She was informed the other employee was discharged as well.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

In this case the employer chose not to participate in the hearing. The direct testimony given by the claimant has greater weight that the hearsay documentation presented as part of the record by the Employment Security Division. This testimony is that the claimant attempted to avoid confrontation with the other employee and reported the incidents to the owner. She submitted a resignation the date of discharge before the incident in the parking lot. She was not involved in the parking lot incident but attempted to end the confrontation by getting her husband to leave.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on June 12, 2008, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending May 18, 2008, through June 28, 2008, so long as otherwise eligible. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 7, 2008.

Tom Mize

Hearing Officer
