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STATEMENT OF THE CASE AND FINDINGS OF FACT

On October 31, 2007, the claimant was denied unemployment insurance benefits under AS 23.20.379 on a holding the claimant had quit suitable work without good cause. The claimant did not appeal that determination until 
June 30, 2008, which raises the issue of timeliness under AS 23.20.340. The determination was mailed to the claimant at the claimant’s correct mailing address on November 2, 2008. The claimant denied receiving the notice of determination.
The claimant did not file an appeal at that time because he alleged he was not aware of the denial of benefits. He received other notices mailed to his address during the month of November 2007, one of which was a denial due to other income. The claimant’s mail box was in a grouping of boxes. He states that on some occasions his mail would be delivered to the wrong box. He would get that mail later than normal. There was a box near the mail boxes to return incorrectly boxed mail. He ceased filing because he became aware that he would also be denied because he withdrew money from a retirement account.
The claimant reopened his claim in February 2008. He drew benefits by check until June when he received a notice that his benefits were exhausted. He filed for extended benefits. He learned he would not be eligible for extended benefits because of the denial for voluntarily leaving issued October 31, 2007. He appealed the denial June 30, 2008
On June 30, 2008, the claimant was denied extended benefits under AS 23.20.406. The determination held that the denial imposed by the voluntary quit determination had not been lifted through working and earning at least eight times the claimant’s weekly benefit amount. The claimant did not work during the period denied under AS 23.20.379.

STATUTORY PROVISIONSPRIVATE 

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant’s control.

AS 23.20.406. Extended benefits.

PRIVATE 

(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

CONCLUSION

If the Department were to accept an appeal, whenever filed, simply on an appellant's assertion that he did not receive the determination, the statutory appeal period would become a meaningless requirement. An appellant cannot be held to any standard of timeliness, if he need only state that he did not receive the determination. Berger, Comm'r Dec. No. 9224196, April 16, 1992. Jones, Comm'r Dec. 9225322, July 6, 1992. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The claimant has not established that something prevented the timely delivery of the mail. He testified that he received the other mail sent by the Employment Security Division during that month, including a denial of benefits due to receipt of other income.
The claimant has not established that circumstances beyond the claimant’s control prevented the filing of a timely appeal against the voluntary quit determination. That determination became final before the claimant filed the appeal. This Tribunal does not have jurisdiction to consider the matter further.

The claimant did not terminate the voluntary quit determination by returning to work and earning at least eight times the unemployment insurance weekly benefit amount during the six-week disqualification period. The claimant is not eligible for extended benefits.

DECISION

The claimant’s appeal of the determination issued on October 31, 2007, under AS 23.20.379 is DISMISSED as not timely. The determination remains unchanged.

The determination issued on June 30, 2008, under AS 23.20.406(h) is AFFIRMED. Extended benefits are denied beginning with the week ending October 6, 2007, and continuing until the claimant is eligible for regular benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 17, 2008.


Tom Mize
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