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STATEMENT OF THE CASE

On June 26, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on February 11, 2008, as a sales associate. The claimant last worked on May 19, 2008. At that time, the claimant normally worked 40 hours per week at $9 per hour. On occasion the claimant would work overtime at the employer’s request.  The claimant normally worked the graveyard shift. Overtime work usually occurred when another employee failed to report to work following the claimant’s shift.
On April 4, 2008, the store was robbed at gunpoint during the shift on which the claimant worked with one other employee. Following the robbery, the claimant and other employee were offered professional counseling through the employer. The claimant did not participate in the counseling because he did not believe that the counseling would help. He had been advised by the other employee that it did not help her.
The employer began to take steps to hire more employees for duty on the evening and graveyard shifts immediately following the robbery. However, the hiring process took some time. The manager and assistant managers worked split shifts on some of the late night shifts until more personnel could be hired, but these did not include the claimant’s shifts.
Approximately three weeks after the robbery, the claimant was working the graveyard shift with one other employee. During the shift he was sexually assaulted by a male customer who grabbed the claimant. He shouted at the customer which alerted the other employee. The customer left the property. The claimant did not report the incident to the police. He reported the incident to the manager after waiting for the manager to arrive for the next shift. The manager does not recall the incident being reported to him.
The employer has a policy that all harassment of a sexual nature by fellow employees or customers must be reported by employees to the human resources department. There are posters containing that information posted in an office that the claimant rarely ever enters. The doors to that office are closed at all times. The claimant does recall getting some information about this with his pay stub in March. He believed that he had met his obligation to report the incident when he informed his manager.
The claimant did not hear back from the manager about the sexual assault incident. He also did not believe that the employer took the safety of its employees seriously, because he saw no evidence of there being more employees assigned to the shift on which he worked. The claimant submitted a letter of resignation of ten days notice by e-mail to the manager on or about May 9, 2008. He stated that his last day of work would be May 19, 2008.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In Lowe vs. SOA, Dept. of Labor, Superior Court Case No. 1JU-92-1070 CI, January 14, 1993, the court states, in part:

The Department cites Dec. No. 9121035.  In that case, the Commissioner 
stated that unsafe working conditions do not automatically give the 
employer's workforce good cause to quit, it is only when coupled with the 
employer's refusal to correct the unsafe conditions that good cause is 
present...

The claimant quit due to safety concerns. He was robbed at gun point and then about three weeks later was sexually assaulted at work. He saw no change in the employer’s policies or actions that led him to believe that the employer was attempting to improve the safety of the store for the employees. The evidence here is that the employer did not take steps to improve the safety of the store for the employees. There were no more employees on the claimant’s shift when he was sexually assaulted three weeks after being robbed.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The preponderance of the evidence is that the employer did not take steps to improve the safety of the store for the employees. Although the employer representative testified that measures were in progress, the claimant and his witness both testified that no change took place to their observation.  Both stated that no more employees were assigned to work their shifts with them and neither recalled the manager or assistant manager working on their shift. 

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:


The claimant has the burden of establishing good cause for voluntarily 
leaving work. The basic definition of good cause requires the existence of 
circumstances so compelling in nature as to leave the claimant no 
reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving.

The claimant sought recourse about his safety concerns to the manager as an alternative to leaving work. He saw no evidence of changes or improvements in safety matters. No more people were assigned to work on the shift with him. He was assaulted three weeks after the robbery and still no extra employees on the shift with him. He reported the sexual assault and heard nothing back after several days.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work with good cause.

DECISION

The notice of determination issued in this matter on June 18, 2008, is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed benefits for the weeks ending May 24, 2008, through June 28, 2008, under AS 23.20.379. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 17, 2008.


Tom Mize

Hearing Officer
