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STATEMENT OF THE CASE

The employer timely appealed a June 2, 2008, notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on August 24, 2007. He last worked on May 22, 2008. At that time, he normally worked 40 hours per week and earned $9.25 per hour as a material handler.
On May 22, 2008, the claimant was assisting a customer load a purchase at the employer’s loading dock. A person rode by on a bicycle. The claimant notified the person on the bicycle that he was not supposed to be in the area because it was a restricted area. The cyclist became belligerent and then continued to ride the bicycle around the corner of the building. The claimant followed the cyclist. A physical altercation ensued. The claimant was struck repeatedly about the head and shoulders by the cyclist.
The claimant broke free of the fight and returned to the loading area. He entered the back of the store, retrieved a baseball bat from a cart, and went back outside and around the back of the building where the fight with the cyclist had occurred. The cyclist was still there.
A coworker had seen the claimant retrieve the baseball bat and followed him out of the store. The customer on the loading dock yelled, “They’re fighting!” The coworker went to the area around the back of the store and witnessed the claimant and the cyclist struggling over the baseball bat. The coworker managed to wrestle the bat away from the two fighting men.
The store manager, having been notified of the fight by another employee, came outside and told the claimant to go into the store and wait for him inside. The store manager and numerous other witnesses called the police. When the police arrived both men were asked if either of the men wanted to press charges. The police officer told the claimant and the cyclist that if charges were filed, both men would be arrested and charged with assault. The claimant and the cyclist declined to press charges.

ARGUMENTS OF THE PARTIES

Claimant:

The claimant maintained that he stopped the man on the bicycle because the cyclist had stolen the bicycle he was riding from the employer. The claimant further argued that the only reason he went into the store to get the baseball bat was because another employee had told him that the bat was to be used to intimidate shoplifters when needed. 
The claimant insisted that he had no intention to use the bat physically against the individual that he believed was stealing the bicycle. The claimant argued that when the police arrived he did not tell the police that the other person was attempting to steal the bicycle because he was confused from being struck in the head. The claimant indicated that after the fight he had informed the manager on duty about the attempted bicycle theft. The claimant further argued that his manager had previously instructed him “to use all means necessary” to stop and detain shoplifters.
Employer:

The employer provided a copy of the claimant’s written statement which was taken at the time of the fight. The employer pointed out that the written statement made no mention that the person on the bicycle had stolen the bicycle. Further, the employer pointed out that the claimant’s written statement said, “I saw a person ride by on his bike.” 
The employer argued that immediately following the fight, the claimant had stated that the reason he went back inside and got the baseball bat was because he was afraid for his life, and the reason he went back outside with the baseball bat was because the claimant was not thinking clearly. 
The employer maintained that the claimant was not discharged for getting into a physical altercation with the cyclist outside the store. Rather, the claimant was discharged for going inside the store, getting the baseball bat and then going back outside with the bat, thus increasing the violence level of the encounter substantially. The employer argued that if the claimant had truly been in fear of his life he would reasonably be expected to remain safely in the store once he broke free from the cyclist. 
The employer indicated that it has a policy in place that requires only managers and supervisors to confront and retain shoplifters. The claimant did not have the responsibility to stop and retain a shoplifter. Further the employer argued that for safety purposes no employee would be expected to physically intimidate a shoplifter. The employer did acknowledge that on occasion a female manager may have asked the claimant, or other male employees, to assist with the confrontation of a shoplifter for the safety of the female manager. 
PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

(e) 
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if 
(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority; 
(2) 
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and 
(3) a preponderance of the evidence establishes that 
(A) the claimant committed the act; and 
(B) 
the act was not justified under AS 11.81.300 – 
AS 11.81.450. 
(f) 
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.
(g) 
For purposes of this section 
(1) "felony" means an act classified as a felony in AS 11; and 
(2) 
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.

AS 11.41.220 Assault in the third degree, provides in part:

(a) 
A person commits the crime of assault in the third degree if that person 
(1) recklessly 

(A) 
places another person in fear of imminent serious physical injury by means of a dangerous instrument; 
 (d) 
Assault in the third degree is a class C felony.

AS 11.81.330 Justification, provides in part:
(a) A person may use non-deadly force upon another when and to the extent the person reasonably believes it is necessary for self defense against what the person reasonably believes to be the use of unlawful force by the other… 
 (b) 
…the person claiming the defense of justification may use non-deadly force if that person has withdrawn from the encounter and effectively communicated the withdrawal to the other person, but the other person persists in continuing the incident by the use of unlawful force.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

The regulation above outlines the standard of proof when a worker is discharged for an act that constitutes the commission of a felony or theft. The preponderance of the evidence must support the conclusion; charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority; the felony is "misconduct connected with the insured worker's work" under (d) of this section; and a preponderance of the evidence establishes that the claimant committed the act; and the act was not justified under AS 11.81.300 – AS 11.81.450. 
In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971). The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.
The claimant did not deny being involved in a physical altercation with a cyclist on the employer’s premises. Nor did the claimant deny withdrawing from the altercation and then going inside the employer’s business, retrieving a baseball bat and returning to confront his assailant. The claimant’s statement that he was protecting the employer’s property is unsubstantiated. His failure to mention the theft of the bicycle in any previous documentation, or reporting it to the police officer when questioned reduced the credibility of his testimony. The claimant’s written statement at the time of the incident is in conflict with his sworn testimony and further reduced his credibility in the matter.
An employer has a right to prevent workplace violence. This is so basic to the employment relationship that it does not require specification in company policy. 

In Nakasone, Comm'r Dec. 8923101, April 13, 1990, the Commissioner of Labor reviewed the evidentiary standard for the Tribunal. In holding circumstantial evidence may be used to support a conclusion, the Commissioner held, in part:


Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him. However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence." See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto.” In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

A preponderance of the evidence in the present matter supports the conclusion that the claimant, after being involved in a physical altercation with an assailant, did willfully reenter the employer’s business to retrieve a baseball bat with the apparent intent to use the bat to place another person in fear of imminent serious physical injury by means of a dangerous instrument. 
The claimant’s actions represent assault in the third degree, which under 

AS 11.41.220 is classified as a class C felony. This act occurred at the worksite during the claimant’s shift. Therefore, the claimant was discharged for misconduct and must suffer the harsher penalty outlined in the statute for having committed such a felony connected with his employment. As such, the disqualification dates of the decision will be modified to reflect a 52-week denial of benefits in keeping with this decision.
DECISION

The notice of determination issued in this matter on June 2, 2008, is REVERSED and MODIFIED. The claimant is denied unemployment benefits under AS 23.20.379(e) for the weeks ending May 31, 2008, through May 23, 2009. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 27, 2008.

                                  


Kathy A. Thorstad, Hearing Officer
