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STATEMENT OF THE CASE

The claimant timely appealed a June 25, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer in April 2008. She last worked on May 31, 2008. At that time, she normally worked full-time and earned $10.00 per hour as a cashier.

The employer had a policy regarding cashiers that are responsible for customers who get gas and drive away without paying. The cashier responsible for the drive off is excused for the first incident. After the first incident, the cashier is expected to reimburse the employer for the cash register shortage resulting from the loss.
The claimant was responsible for the following gasoline related shortages during her term of employment:




May 3, 2008

$29.00




May 9, 2008

$15.00




May 24, 2008

$10.00




May 25, 2008

$63.00




May 31, 2008

$70.00

On May 26, 2008, the employer warned the claimant that her losses were excessive and informed her that she was required to pay for the shortages. The claimant agreed to repay the losses because she did not want to lose her job.
On May 31, 2008, a customer entered the store and request $70.00 worth of prepaid gas at pump number seven. The claimant accepted the cash and authorized the gas to be pumped. The claimant maintained that after she authorized the gas she saw the customer speaking to the person pumping gas at pump seven.

A short time later, the customer again entered the store and stated that they were still waiting for their gas to be authorized on pump number one. The claimant told the customer that they had requested gas on pump seven and pump seven had pumped $70.00 worth of gas. The customer became upset and demanded to speak with the manager.

The business owner spoke with the customer, realized that the customer had paid for the gas and authorized an additional $70.00 worth of gas on pump one. After the customer left, the business owner met with the claimant and told her she would have to repay the loss. The claimant refused. She stated that she should not be financially responsible because the customer clearly had pulled a scam on the store and the owner had authorized the gas purchase.
The employer was dissatisfied with the claimant’s perceived carelessness when she was authorizing prepaid gasoline purchases. However, the employer testified that the claimant was discharged for refusing to reimburse the store for the May 31, 2008, $70.00 loss, and further stated, that if the claimant had been willing to repay the loss she would not have been discharged on that day.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 15.160. provides, in part: 
(a) The provisions of AS 23.05.140 and AS 23.10.085(c) do not limit the right of an employer and employee to enter into a written agreement to provide for deductions of monetary obligations of an employee. Requiring or inducing an employee to return or give up any part of the compensation that the employee is entitled, whether by force, intimidation, or threat of dismissal from employment, or by any other manner, is prohibited. A written agreement for deductions payable to the employer or person acting in the employer's behalf or interest is not valid if it would have the effect of reducing an employee's wage rate below the statutory minimum wage or overtime rates, or if it would require an employee to reimburse the employer for any of the following:
(1) 
customer checks returned due to insufficient funds or any other reason;

(2) 
non-payment for goods or services as a result of theft or credit default;

(3) 
cash or cash register shortages unless the employee admits, willingly and in writing, to having personally taken the specific amount of cash that is alleged to be missing;

(4) 
lost, missing, or stolen property, unless the employee admits willingly and in writing, to having personally taken the specific property alleged to be lost, missing, or stolen; or

(5) 
damage or breakage costs unless clearly due to willful conduct of the employee and the employee has acknowledged responsibility in writing.
8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

The employer has the right to establish rules necessary to conduct the business and the employer is injured if a worker fails to obey a reasonable rule or order. In most cases, a rule is reasonable if the employer considered it necessary for the proper conduct of the business. However, if the employer's rule was clearly unreasonable, the worker is not guilty of misconduct, regardless of the reason for failure to comply with the rule. A rule or order is unreasonable if compliance is impossible, unlawful, or would threaten the health or safety of the worker. 

As shown in 8 AAC 15.160(a)(2)(3) above, it is unlawful for an employer to require or induce an employee to return or give up any part of the compensation to which the employee is entitled, whether by force, intimidation, or threat of dismissal from employment for non-payment for goods or services as a result of theft, credit default, cash or cash register shortages, unless the employee admits, willingly and in writing, to having personally taken the specific amount of cash that is alleged to be missing.
The Appeal Tribunal does not dispute an employer’s right to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in the matter at hand, the employer did not discharge the claimant for her carelessness in handling the prepaid gasoline authorizations. Rather, the employer discharged the claimant for refusing to reimburse the employer for the loss. Such a requirement is in violation of 8 AAC 15.160 and as such, cannot be considered misconduct in connection with the work. The penalties associated with AS 23.20.379 do not apply, and no penalty will be imposed.

DECISION

The notice of determination issued in this matter on June 25, 2008, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending June 7, 2008, through July 12, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 8, 2008.




                                  

Kathy A Thorstad, 








Hearing Officer

