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STATEMENT OF THE CASE

The claimant timely appealed a July 16, 2008, notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer in April 2000. She last worked on June 30, 2008. At that time, she normally worked 40 hours per week and earned $16.00 per hour as an instructor.

On Friday, June 27, 2008, the employer received a complaint about the claimant from the parent of a student. The parent stated that their child was no longer willing to participate in the learning program because the claimant was always talking about her health issues. The director and the assistant director met with the claimant and discussed the complaint.
 The claimant had tennis elbow and had been experiencing considerable pain for the past several months. While she denied ever directly discussing her medical condition with a student she did acknowledge that occasionally she experienced a sudden stab of pain and she would make an unavoidable reactive response to that pain. In the meeting with the employer, the claimant was told that at no time in the future was she in any way to reference her medical condition with another student. The employer did not tell the claimant that her job was in jeopardy due to the complaint. The claimant felt that the director and assistant director had unfairly berated her.
Over the following weekend, the claimant became increasingly upset about the meeting. She was unable to sleep because she could not get the meeting off of her mind. The more time she spent pondering the matter the more she felt she had been treated unfairly and the more upset she became. Considerable pain from the tennis elbow also affected the claimant’s inability to sleep.

On Monday, June 30, 2008, when the claimant went to work, she was highly agitated and sleep deprived. The claimant testified that she went into the assistance director’s office and experienced an “emotional meltdown.” She freely expressed her frustrations over the reprimand that she had received and made vague references to the possibility of suicide. 
The assistant director perceived some of the claimant’s statements as threatening and reported the incident to the director. The claimant adamantly denied making any threatening statements. The claimant maintained that while some of her statements may have been vaguely suicidal, it was entirely outside of her personality to threaten someone because she was not an aggressive person. The claimant believed that the assistant director reported her comments out of context; twisting her words in such a ways as to make them mean something entirely different. The claimant acknowledged that she was more vocal in expressing her frustration than at any time in the past.
The director called her attorney to discuss her concerns. The attorney advised the director to discharge the claimant because an employee who was threatening staff was an unacceptable liability. At the end of the day, on 

June 30. 2008, the director discharged the claimant for making threatening comments. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986
The employer discharged the claimant based on the assistant director’s report that the claimant made threatening comments. The claimant does not dispute that she was upset and that she vocalized her frustration. The claimant adamantly denies making threatening comments of any kind and maintains that her words were reported out of context to the director. 
"Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).

The employer’s testimony was hearsay, and the employer did not request that the assistant director provide direct sworn testimony. The claimant opposed the employer’s testimony and the claimant’s testimony was straightforward and credible. 
The Appeal Tribunal does not dispute an employer’s right to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in the matter at hand, the burden to establish that the claimant’s conduct reflected a wilful and wanton disregard of the employer’s interest has not been met. The testimony did not reveal intentional wrongdoing on the claimant’s part. The claimant’s conduct on the morning of June 30, 2008, at most, may represent a good faith error in judgment rather than intentional misconduct. As such, the penalties associated with AS 23.20.379 do not apply, and no penalty will be imposed.

DECISION

The notice of determination issued in this matter on July 16, 2008, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending July 5, 2008, through August 9, 2008. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits, should they become available.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 6, 2008.


                                  

Kathy A Thorstad, Hearing Officer
