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STATEMENT OF THE CASE

On July 29, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant worked for the employer for one week as a carpenter. He last worked on June 6, 2008. At that time, the claimant normally worked full time at $15 per hour.

On June 6, 2008, the claimant was arrested after work hours. He was incarcerated for eighteen days. He was released June 24, 2008. The claimant did not contact the employer to advise them of his not being able to report to work. The claimant alleges that his roommate contacted the employer and advised them of the claimant’s situation. The employer has no recollection or record of being contacted by the claimant or by anyone on his behalf. There is no indication that the claimant was discharged for not reporting to work after June 6, 2008.
Upon his release from incarceration, the claimant did not contact the employer. He spoke with his roommate who advised him that no work was available with the employer after June 10, 2008. The claimant’s roommate was no longer employed by the employer. The claimant’s roommate had helped the claimant get the job with the employer.

After June 10, 2008, the employer did not have any one performing the type of work the claimant had performed. They still had carpenters working on other jobs. The employer representative was not aware if the claimant would have been retained after June 10, 2008. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
The claimant did not choose to leave employment June 6, 2008, to become incarcerated. However, he did involve himself in activity that led to his arrest and incarceration. He did not take steps to secure his employment. He did not contact the employer in regards to securing his employment. He alleged that his roommate contacted the employer. The employer has no record of a contact on the claimant’s behalf. Upon his release form incarceration, he did not contact the employer but spoke to his roommate, who was no longer employed by the employer and cannot speak for them.

The claimant’s last day of employment was June 6, 2008. It is unknown whether he would have been retained after June 10, 2008, or laid off as was his roommate. However, the claimant made no attempt to contact his employer to determine if work was available for him after his release from incarceration on June 24, 2008.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work when he made no attempt to return to work upon his release from incarceration other than to speak to a coworker who was not employed by the employer.

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily 
leaving work. The basic definition of good cause requires the existence of 
circumstances so compelling in nature as to leave the claimant no 
reasonable alternative but to leave employment. The definition contains two 
elements. The reason for leaving must be compelling, and the worker must 
exhaust all reasonable alternatives before leaving.

The claimant in the present matter did not exhaust all reasonable alternatives to remaining employed. He failed to contact the employer regarding his status with the employer upon his release from incarceration. He accepted the word of a former employee of the employer that no work was available. The employer representative testified that carpenters were employed after June 10, 2008.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on July 10, 2008, is MODIFIED. The claimant is denied benefits for the weeks ending June 28, 2008, through August 9, 2008. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 19, 2008.


Tom Mize

Hearing Officer
