08 1318

Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

                       Docket No. 08 1318    

Hearing Date: September 23, 2008
CLAIMANT:

SAGE L NICHOLS
CLAIMANT APPEARANCES:


Sage L. Nichols


ESD APPEARANCES:


None


CASE HISTORY
The claimantfillin "" \d "" timely appealed an August 25, 2008 redetermination that denied benefits under AS 23.20.378. The redetermination disqualified the claimantfillin "" \d "" on the ground that she failed to register for work with ALEXsys, the Alaska Labor Exchange System for the Employment Security Division. The decision created a $364 overpayment of benefits under AS 23.20.390. The issues are whether the claimant met the ALEXsys registration requirements and whether she is liable to repay unentitled benefits. fillin "" \d "" 


FINDINGS OF FACT

In October 2007, the claimantfillin "" \d "" established an unemployment insurance benefit claim year. In December 2007, she registered and posted a resume online with ALEXsys. The claimant worked on-call as a PCA (personal care attendant). She filed claim certifications with VICTOR, the Division’s telephonic filing system, while she worked on call. 
In July 2008, the claimant quit her PCA work. She filed with VICTOR on 

July 21, 2008. She received payment for the weeks ending July 12, 2008 and July 19, 2008. She cashed those checks on July 25, 2008. 

On July 25, 2008, she contacted a claim center representative to report her work status. At that time, the claim center representative advised the claimant to continue filing with VICTOR. 

The claim center representative also advised the claimant that her regular unemployment insurance benefits were about to exhaust and that emergency unemployment insurance compensation (EUC) was available. The representative processed the claimant’s EUC application on July 25, 2008.

The claim center representative explained the ALEXsys requirements to the claimant. The claimant told the representative that she did not have a working vehicle and could not get to a computer right away. The claimant believes the claim center representative told her that she had 90 days to meet the ALEXsys requirements.
On August 5, 2008, the Division mailed an ALEXsys advisory notice to the claimant’s address of record. The ALEXsys advisory notice states in part; 

Check the accessibility of your ALEXsys resume often to ensure it is available ONLINE. After 90 days of inactivity in ALEXsys, your resume accessibility will be changed to EXPIRED. Your benefits will be denied if your resume has expired.

The claimant does not recall receiving this notice. She did not know that her resume could expire. The claimant received her mail at a post office box that she shared with her boyfriend. The claimant checked the post office box once each week; she had to ride a bicycle 24 miles to the post office. The claimant received several other pieces of mail from the Division, including her unemployment insurance checks and notices of overpayment. 
On August 13, 2008, the claimant broke up with her boyfriend and moved; the boyfriend took the mailbox key. The claimant did not immediately file a forwarding address with the US Postal Service. She is unsure if she received the ALEXsys advisory notice. However, she received several other Division notices approximately two weeks after separating from her boyfriend that stated her benefits were denied because her resume was expired. 
On August 25, 2008, after the claimant had repaired her vehicle, she drove to the Wasilla Job Service Center and posted her ALEXsys resume online.  


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.
AS 23.20.390. Recovery Of improper payments; Penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…
8 AAC 85.351 provides:

(b)
A claimant who files for benefits in this state shall register for work and maintain an active placement registration for work in this state as required by AS 23.20 and this section. An active placement registration for work in this state means the claimant has registered in the Alaska Labor Exchange System and has posted an online resume that is available for employers and division staff to match with available jobs. A claimant shall register for work…
(4)
at the department’s website.

          (c)      The director shall find that a claimant is not available for work for 

                    any week ending before the completion of a placement registration

                    for work or for any week in which the claimant has not                                      maintained a placement registration for work. To be considered

                    available for work from the date of the initial claim, a claimant

                    must complete a placement registration for work within seven 

                    days after filing the initial claim. If the placement registration for

                    work is not completed within seven days, the claimant is 

                    considered available for work the week the placement registration

                    is completed. To be considered available for work for any following

                    week claimed within the benefit year, the claimant must maintain

                    the placement registration for work. 

CONCLUSION

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by law. The Division determined that the claimant was required to register and complete an online resume with the ALEXsys system. 
The Division was unrepresented at the hearing. The record lacks firsthand testimony of the agency regarding any ALEXsys instructions the claimant might have been given on July 25, 2008. Therefore, the best evidence on this crucial point is the direct sworn testimony of the claimant. Her testimony is that she was in continuous filing status, she had an existing ALEXsys resume, and she was never told the resume could expire, or that she had seven days to repost her existing resume with ALEXsys. 
Further, the claimant had just received a benefit payment check; she believed her unemployment insurance claim and her ALEXsys resume were in order. There is no evidence that the Division met its “notice” obligation for the weeks ending July 12, 2008 through August 2, 2008; a disqualification for those weeks is not in order. The claimant is not liable to repay benefits for the weeks ending July 12, 2008 and July 19, 2008. 
However, the Division mailed an ALEXsys advisory notice to the claimant’s address of record on August 5, 2008. That notice informed the claimant that ALEXsys resumes expire after 90 days of inactivity and provided detailed instructions regarding the seven-day timeframe for posting resumes. Therefore, the Tribunal finds the Division discharged its “notice” obligation regarding the expired resume status on August 5, 2008. 

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstance occurred which prevented, or reasonably can be shown to have prevented, the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

It is unfortunate the claimant did not recall receiving the August 5, 2008 ALEXsys advisory. However, she presented no evidence that would overcome the presumption that her ALEXsys advisory notice was timely delivered. She received all other unemployment insurance mail, including her benefit checks, and her mail problems started sometime after August 13, 2008. Therefore, the claimant has not established that a circumstance beyond her control prevented her from reading the ALEXsys advisory notice and promptly responding to its instructions by updating and posting her resume online within seven days of August 5, 2008. 

The regulation specifies that a claimant is considered available the week in which the registration is completed. The claimant completed the ALEXsys resume requirements on August 25, 2008. Benefits were therefore, properly denied for the weeks ending August 9, 2008 through August 23, 2008. 

DECISION
The refillin "" \d ""determination issued on August 25, 2008fillin "" \d "" is MODIFIEDfillin "" \d "". Benefits are DENIED for the weeks ending August 9, 2008 through August 23, 2008fillin "" \d "".
The determination of liability and overpayment issued on August 19, 2008 pursuant to AS 23.20.390 is REVERSED. The claimant is not liable for repayment of benefits for the weeks ending July 12, 2008 and July 19, 2008, in keeping with this decision. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 23, 2008fillin "" \d "".








Kynda Nokelby, Hearing Officer

