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CASE HISTORY

The claimant timely appealed an August 21, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on May 10, 2008. He last worked on July 3, 2008. At that time he earned $9.15 for full-time work as a dock passenger service agent. The claimant worked 18 hour shifts two or three days per week.

The employer has a policy that requires employees to call in to report an unexpected absence. The claimant had missed work on one occasion early in his employment. He understood that he was supposed to call the employer if he was going to miss work. 

The claimant was scheduled to work at 2:00 a.m. on Wednesday, July 9, 2008 and at 2:00 am on Friday, July 11, 2008. He was sick with the “nor-virus” on both of those days. The nor-virus was a stomach flu that was being transmitted by employees on the ship. The symptoms included severe diarrhea and vomiting. 
The claimant did not call his employer to report that he was sick; he maintains that he was too sick to get out of the bathroom. The employer sent a supervisor to the claimant’s apartment on Friday afternoon. The employer was worried that something had happened to the claimant; he is 56 years old and he lives alone. The claimant answered the front door and spoke to the supervisor. The claimant told the supervisor that he was sick. 

On Monday, July 14, 2008, the claimant reported for work. At that time, the employer told the claimant that he was terminated due to his unexcused absence without notice; he was “undependable.”

The claimant was shocked at his termination. He maintains that he was only absent one other time, and his employer had never warned him regarding attendance. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

The Tribunal is sympathetic to the claimant’s situation; there is no doubt that he was ill and unable to work on the days in question. However, an employer expects its employees to call and provide notice of absence; that expectation is reasonable. The claimant’s admission that he knew he should have called in demonstrates that he was aware of his responsibility. The claimant was sick for three days. It is not logical to conclude that he was incapable of making a one minute phone call at some point to report that he was ill, especially considering that he answered the front door and carried on a conversation with his supervisor on Friday.  

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.” Tolle, Comm. Dec. 9225438, June 18, 1992.
Applying Tolle above, the claimant’s failure to contact the employer when he was unable to report for scheduled work showed a willful and wanton disregard of the employer’s interest and constitutes misconduct in connection with his work.

DECISION
The determination issued on August 21, 2008 is AFFIRMED. Benefits are DENIED for the weeks ending July 12, 2008 through August 16, 2008. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 22, 2008.








Kynda Nokelby, Hearing Officer

