DK# 08 1430
Page 3 of 3

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA   99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 08 1430
Hearing Date: October 7, 2008
CLAIMANT:


JAMES C MOORE

CLAIMANT APPEARANCES: 
ESD APPEARANCES:

James Moore
None

CASE HISTORY

The claimant timely appealed a determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether the claimant was available for work during the period claimed.


FINDINGS OF FACT

The claimant filed for unemployment insurance benefits effective August 31, 2008.  He was released from incarceration under an appearance bond effective September 9, 2008. The bond requires that he be supervised 24 hours per day by one of two designated third parties. He is also eligible for an electronic ankle monitor at his expense, but this must be reordered by the court. The claimant cannot afford the ankle monitor without employment.
The claimant is seeking, via the internet, employment as a warehouse worker. He has experience as an order picker and forklift driver. He would not be available to drive a delivery truck because of the electronic monitoring. His schedule and travel would be erratic. He is required to give advance notice to the monitoring station as to his whereabouts for each day.

If the claimant secures employment, he would contact his attorney to schedule an emergency hearing for the court to reorder the electronic ankle monitor. In the claimant’s experience, this usually takes two days.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.


CONCLUSION

In Scott, Comm'r Dec. 87H-EB-162, June 18, 1987, the commissioner held that:


The Tribunal does not have any jurisdiction to hold contrary to the clear 
wordage of the law.  

In Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985, the commissioner held that:


"Regulations are subject to the same constructs as are statutes. Under 
the rules of statutory construction, words, if not specifically defined, are 
to be accorded their commonly accepted meaning." 
The regulation requires that an individual be “able for at least five working days in the week to respond promptly to an offer of suitable work.” In the claimant’s case at least two days of the week would be tied up getting an electronic ankle monitor reordered by the court. Therefore, the claimant does not meet that portion of the regulations for being able to and available for work.
DECISION

The September 12, 2008, determination is AFFIRMED. The claimant is denied benefits under AS 23.20.378 beginning with the week ending September 6, 2008, and continuing until the claimant can meet the availability requirements.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 9, 2008.


Tom Mize

Hearing Officer
