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APPEAL TRIBUNAL DECISION
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CLAIMANT:

CHRISTINE DEMBINSKY

CLAIMANT APPEARANCES:
ESD APPEARANCES:
Christine Dembinsky
Steven Kinzie – Investigator

STATEMENT OF THE CASE

On October 8, 2008, the claimant filed an appeal against determinations issued on July 11, 2008 and September 22, 2008. The determinations of July 11, 2008 denied benefits under AS 23.20.378 and held the claimant liable for repayment of benefits under AS 23.20.390. Because the appeal of those determinations was filed beyond the 30-day appeal period, the issue of timeliness under AS 23.20.340(e) must be decided. The determination issued September 22, 2008 denied benefits under AS 23.20.387. The appeal from that determination was filed timely. 
The issues before the Tribunal are whether the claimant:
· timely filed the appeal from the first two determinations, or if the lateness of the filing was due to circumstances beyond the claimant’s control
· was able to and available for suitable work during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with her claim; and

· is liable for the repayment of benefits and the payment of a penalty.
FINDINGS OF FACT

The notices of determination issued to the claimant on July 11, 2008 were mailed to her correct address of record in Sitka, Alaska. However, the claimant was just out of the hospital at that time and was “homeless and getting mail at different places.” Exhibit 46 in the record is a computer “notes” screen stating:

 7-11-08 DOL RNT’D BY USPS A FORWARDING ADDRESS OF PO BOX 945 SITKA AK. RMAILED IT TO THAT ADDRESS WITH THE LTR REQUETING THEM TO PROVIDE US A CURRENT ADDRESS 
Exhibit 41 in the record shows that the claimant changed her mailing address with the Division on August 1, 2008 to PO Box 946, Sitka, AK 99835. 

The claimant does not believe she received the two July 11, 2008 determinations, but she thinks it was in August sometime that she became aware of the disqualification and overpayment. She also believes in August sometime she attempted to file an appeal from those determinations by telephone. Exhibit 46 also records a telephone conversation with the claimant on August 1, 2008 in which she was asked to obtain a medical release from her doctor.
The claimant established an unemployment insurance benefit claim year effective February 1, 2008, after she lost her job on January 31, 2008 as Program Director of a youth treatment center. The claimant did not file any weekly claims for benefits until she filed for the week ending April 26, 2008 on May 4, 2008 when she reopened her claim. She then filed weekly benefit claims through the week ending July 5, 2008. The record shows she received benefits for each of the weeks ending May 3, 2008 through June 21, 2008, for a total amount of $1,984. 

The claimant was hospitalized on April 13, 2008 with flu-like symptoms. She was stabilized within the first few days, but could not walk and used a wheelchair until she was released from the hospital on July 9, 2008. During most of that time she was a “swing-bed” patient. It is not clear what that means, though the claimant indicated she was not in long-term care or acute care. She was free to leave the hospital on passes, which she did often so she could go to her home and pack and do other things such as go to the library.
During her time in the hospital, the claimant continued to update her resume for work and submitted it to several employers. She also filed her continued claims by phone and computer, as she had her laptop with her at the hospital and was provided with internet access. On her claims she certified that she was able and available for full-time work each week. She argues that she could have accepted work and signed herself out of the hospital at any time. She received physical and occupational therapy at the hospital every day. She recalls the therapy lasting about three hours per day. Her physician indicated it took four to eight hours per day.
Exhibit 54 is a medical form and statement from the claimant’s physician, Dr. Roger Golub. The first letter he wrote indicates: “Ms. Dembinsky has been medically cleared to return to work as of July 9, 2008.” A later statement he signed indicates “she could have done part time work while in the hospital” and “She needed to spend much of the day with the therapist but could do some work.” Another question on that statement asks “Is it common for a patient to have the ability to work full-time while a resident of Sitka Community Hospital?” and he replied “no, but not impossible.” That statement was signed on November 14, 2008 after the record was left open to obtain a statement from 
Dr. Golub.

The investigator who attended the hearing and issued the final determination under AS 23.20.387 indicated a tip from an employee in another State department indicated the claimant was hospitalized and was in long-term care. He was informed per Exhibit 51, that as a long-term care patient she would not be able to get day passes and would not be able to leave to accept a job. He did not speak to anyone directly who indicated that the claimant was in long-term care while she was hospitalized. 

In a statement she signed on September 29, 2008 regarding this issue, Exhibit 48, the claimant wrote:
With my education, training, and experience the most suitable job would be in a management position in a social service/education area. These types of positions often have a lengthy hiring process so I do believe I could have accepted a position if one had been offered, with some slight reasonable accommodations.

STATUTORY PROVISIONS

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

8 AAC 85.350 provides:


(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
CONCLUSION

The first issue to consider is whether the claimant’s appeal from the determination issued July 11, 2008 can be considered timely.  The record shows the appeal filed on October 8, 2008, was timely filed from the determination mailed on September 22, 2008 that held she had fraudulently filed claims. Prior to that, the claimant had been changing addresses after her lengthy hospitalizations. She does not recall receiving the determinations of July 11, and the record shows they were forwarded to an address that was one digit different than the address she reported to the division on August 1, 2008. I therefore will accept her appeal as timely filed.

The next issue to decide is whether the claimant was able and available for full-time employment during the weeks ending April 26 to July 5, 2008. The law requires that claimants be available for full-time work and that they be able to respond promptly to an offer of suitable work. Based on her physician’s assessment and the testimony and written responses for the record, I conclude she was not fully able and available for work. The record shows she was in physical and occupational therapy during a significant portion of each day. Her ability to work a regular full-time schedule during the time she was hospitalized would be very doubtful. This is consistent with the physician’s statement that she could possibly work “part-time.” 

As she was not able and available for full-time work, the claimant is also liable for the repayment of benefits she received during the weeks in question, shown above.

The final question is whether the claimant made false statements to obtain benefits during the same period. AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." 
The record shows the claimant filed weekly claims and certified on those claims that she was able to work. While the Tribunal has concluded she was not able to work on a full-time basis, there is evidence that the claimant believed she could work full-time and that she was looking for full-time work.  She did not consider her hospitalization as a firm barrier to her reemployment as she felt she could get a release from the hospital if she were offered work. She also felt an employer would make accommodation for her limitations to using a wheelchair, which is required under the Americans with Disabilities Act. Also, the allegation that the claimant was in long-term care and unable to leave the hospital voluntarily has been discounted. For all of those reasons, I conclude the claimant did not make false statements to obtain benefits and therefore the disqualifying provisions under AS 23.20.387 do not apply. 
DECISION

The notice of determination and determination of liability issued in this matter on July 11, 2008 is AFFIRMED.
The claimant is DENIED benefits under AS 23.20.378 for the weeks ending April 26, 2008 through July 5, 2008. 
The claimant is ALLOWED benefits without penalty under AS 23.20.387 for the week ending April 26, 2008  through July 5, 2008, but only if benefits are otherwise payable for those weeks. 
The claimant remains liable for the repayment of benefits under AS 23.20.390 for the weeks in question, though it is understood those amounts have already been repaid. No penalty weeks are imposed under AS 23.20.390 (f).
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 24, 2008.


Stephen Long

Hearing Officer
