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CASE HISTORY

The claimant timely appealed a determination that denied unemployment insurance benefits under AS 23.20.378. The claimant also appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was available for work during the period claimed and whether the claimant had good cause to refuse a referral to or an offer of suitable work.

FINDINGS OF FACT
(ABLE AND AVAILABLE)
The claimant filed for unemployment insurance benefits effective the week beginning September 14, 2008. On October 9, 2008, the claimant fell and broke her arm. A cast was put on her arm. She was advised by her doctor not to lift using the arm. 
The claimant is under normal circumstances a personal care provider. Some duties require her to lift patients or aid patients in rising. She was contacted by her regular employer. She accepted an offer of employment on September 22, 2008, contingent upon the release of the client from the hospital. She advised them of her injury and her restrictions. Her injury does restrict her work with her regular employer to clients that are mobile and do not require lifting. 
The claimant is also seeking work as a cashier and sales associate in local grocery stores and department stores. She has previous experience as a cashier and sales associate. She is not restricted because of her injury in this industry.

The claimant has chosen not to drive her vehicle in ice and snow as a safety precaution due to her injury. She has and can continue to arrange transportation with her spouse to and from work or job assignments with her regular employment as a personal care worker, within her medical restrictions.

FINDINGS OF FACT

(REFUSAL OF SUITABLE WORK)

On September 15, 2008, the claimant’s regular employer contacted the claimant with the offer of one hour per day for Monday, Wednesday, and Friday as a personal care assistant for $14.50 per hour. The claimant refused the job offer because there were not enough hours to make it profitable for her to accept. The job was to be in Wasilla. On September 22, 2008, the claimant accepted an assignment contingent upon the client’s release from the hospital.
The claimant has a Wasilla address, but she resides ten miles from Wasilla. She drives a 1978 vehicle that gets about ten miles to the gallon of fuel. The price of fuel at the time of the offer of work was in excess of $4 per gallon. Her minimum cost to accept the offer of work would be between $8 to $9 per day with the gross pay of $14.50 per day.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. provides, in part:
(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(b) 
An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause

(1) 
to apply for available suitable work to which the insured worker was referred by the employment office; or

(2) 
to accept suitable work when offered to the insured worker.

AS 23.20.385 provides, in part:

(a)      Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:

(1)      if the position offered is vacant due directly to a strike, lockout, or other labor dispute;

(2)      if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;

(3)      if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining a bona fide labor organization.
(b)      In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.

8 AAC 85.420 provides, in part:


(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing suitable work without good cause, or for a failure to apply for suitable work to which he was referred by the employment office, if the offer of work or referral to work was properly made. An offer of work or referral to work is properly made if



(1)
a job opening exists at the time the offer is made or the referral given;



(2)
the claimant understands that he is receiving an offer or referral, unless an offer of work is not made by the employer because of claimant actions which cause the employer to withhold an offer of employment;



(3)
the claimant is given sufficient information concerning the conditions of the job, including duties, location of work, hours of work, wages, working conditions, equipment needed, and union requirements, if any, to determine the suitability of the offer or referral…


CONCLUSION
(ABLE AND AVAILABLE)
The first issue to be determined is whether or not the claimant is able to work and available for work. The claimant has injured her arm which partially restricts her from her primary employment, by restricting her medically from lifting clients. However, there are other duties that the claimant is capable of performing. She is also seeking employment in an alternative field. She has experience as a cashier and sales associate. She is seeking employment locally in the retail sales industry. She can arrange transportation to and from work.
Therefore, the Tribunal finds that the claimant is able to work and available for work.

CONCLUSION

(REFUSAL OF SUITABLE WORK)

In Newman Comm’r Dec. 04 2515, the Commissioner held:

The Tribunal is not bound by the underlying notice of determination--it is a jurisdictional document only, upon which the notice of hearing and initial issues to be decided rest. The Tribunal has the authority to expand the scope of the issue(s) to be heard at a hearing, as it did in this case. Under the provisions of AS 23.20.415 the Tribunal has the authority to hear and decide pendent issues. 



AS 23.20.415 provides in part:

In addition to the issues raised by the determination which is appealed, the tribunal may hear and decide additional issues affecting the claimant’s rights to benefits if, by the date of hearing, the department has issued no final determination concerning the additional issues and the parties involved have been notified of the hearing and of the pendency of the additional issues….

In Martin, Comm’r Dec. 84H-UI-266, November 16, 1984, the Commissioner held that:


if a job “is not suitable work, no disqualification under AS 23.20.379 can 
be imposed.”

In determining the suitability of work, one must consider the cost of going to work. It would not be suitable to work for wages less than the cost of providing the labor. In this case the claimant’s projected gross earnings for three hours of work are $43.50 with a fuel cost of reporting to work at a minimum of $24 to $27 which would net the claimant $19.50 or $16.50 before taxes and other deductions.
Therefore, the Tribunal finds that the work is not suitable because of the minimal pay and therefore, not disqualifying.
DECISION
(ABLE AND AVAILABLE)
The October 14, 2008, determination is REVERSED. No disqualification under AS 23.20.378 is imposed. The claimant is allowed benefits beginning with the week ending October 11, 2008, so long as the claimant is otherwise eligible.
DECISION

(REFUSAL OF SUITABLE WORK)

The notice of determination issued in this matter on October 14, 2008, is REVERSED. No disqualification under AS 23.20.379 is imposed. The claimant is allowed unemployment insurance benefits for the weeks ending September 20, 2008, through October 25, 2008, so long as otherwise eligible. The reduction of benefits and eligibility for extended benefits are restored.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 12, 2008.


Tom Mize

Hearing Officer
