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CASE HISTORY

The claimant timely appealed a September 19, 2008 determination that denied unemployment insurance benefits pursuant to AS 23.20.378. The issue is whether the claimant was able and available for work during the period claimed.
FINDINGS OF FACT

On August 1, 2008 the claimant voluntarily quit work because she believed that working the night shift had a negative impact on the quality of sleep she was able to get during the day. The claimant felt that the lack of quality sleep was making it increasingly difficult for her to control her diabetes and high blood pressure.
On the claimants last day of work, she slipped on some water and injured her left elbow and shoulder. The claimant maintained that the injury would have made it difficult for her to work but not impossible. The claimant received ongoing medical treatment for the injury from August 2008 through October 2008. The claimant has a medical statement from her doctor which states that as of October 28, 2008, the claimant appeared physically able to work full-time.
On or about the middle of August 2008, the claimant became certified in computerized accounting. She wants to find an office job or become self employed doing bookkeeping. At the time of the hearing, the claimant has a resume posted online in ALEXsys and has looked at job postings on ALEXsys. She has not applied for any jobs since becoming unemployed.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department…
8 AAC 85.350. Able to work and available for suitable work.

(a) 
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal

occupation or other occupations for which the claimant is reasonably fitted by training and experience. 
(b) 
A claimant is considered available for suitable work for a week if    the claimant
(1) registers for work as required under 8 AAC 85.351;
(2) 
makes independent efforts to find work is directed under 
8 AAC 85.352 and 8 AAC 85.355;
(3) 
meets the requirements of 8 AAC 85.353 during periods of travel;

(4) 
meets the requirements of 8 AAC 85.356 while in training;
(5) 
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;
(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7) 
is available for a substantial amount of full-time employment.
CONCLUSION

8 AAC 85.378 provides that a claimant is considered physically able and available for suitable work for a week if the worker is available for at least five working days in the week, to respond promptly to an offer of suitable work and if the worker is willing to accept and perform suitable work which the worker does not have good cause to refuse. 

The claimant insisted that she has been able to accept day-time office work since her previous employment ended. She then provided a medical release indicating that she was able to accept full-time work effective October 28, 2008. Her contradictory and self-serving statements regarding her ability to work while being treated for her work related injury reduced the claimant’s credibility in the hearing. 

The Tribunal finds the claimant’s argument to have no merit. A worker’s earnest efforts to locate work can be judged as indicative of a genuine desire to become re-employed. In the matter at hand, however, the claimant’s statement that she was able and available for full-time work is not supported by her own sworn testimony regarding her lack of effort to find work combined with her October 28, 2008 release to work. Therefore, the claimant did not meet the able and available requirements prior to October 28, 2008, and a disqualification is in order for the weeks ending August 9, 2008, through November 1, 2008.
In keeping with this decision, the determination will be modified to indicate that the claimant has been released to accept full-time work effective 
October 28, 2008.  
DECISION
The fillin "" \d ""determination issued on September 19, 2008fillin "" \d "" is AFFIRMED and MODIFIEDfillin "" \d "". The claimant’s benefits are denied under AS 23.20.378 beginning with week ending August 9, 2008, through November 1, 2008. Benefits are allowed after those dates if the claimant is otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 25, 2008.

                                                           Kathy A. Thorstad, Hearing Officer
