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STATEMENT OF THE CASE

The claimant timely appealed an October 23, 2008 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause, or whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on September 20, 2007. He last worked on September 27, 2008. At that time, he normally worked full-time and earned $14.73 per hour as a control room operator/electrician.

On or about August 29, 2008, the employer promoted the lead mechanic to supervisor. On that day the claimant went into a local bar and found the new supervisor celebrating his promotion. The supervisor appeared to have consumed a large quantity of alcohol. For reasons the claimant was unable to establish the supervisor approached the claimant and told him, “I’m going to kick your ass.”
On September 1, 2008, there was a problem with one of the engines in the power plant. A seal was leaking. Neither the claimant nor his coworker knew how to replace the seal. They laid down some absorbent padding and later they reported the leak to the supervisor. The supervisor asked the claimant, “Are you a moron?”

The claimant felt he had been threatened by the supervisor and then was offended by the supervisor’s comment. On or about September 3, 2008, the claimant reported both incidents to human resources. The incidents were being investigated.
On September 6, 2008, the claimant decided he was not going to be able to get along with his new supervisor, and he was unwilling to work with him any longer. The claimant submitted his resignation effective September 27, 2008. 
A few days before September 27, 2008, the claimant learned that an electrician at another work site had resigned unexpectedly. The claimant asked another supervisor if he could withdraw his resignation and relocate to the other worksite. The employer denied the claimant’s request to withdraw his resignation.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
It must first be determined whether the claimant voluntarily quit his job or whether the employer discharged him. 
In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
The general policy of the Tribunal has long been that, if a worker establishes a resignation date, a subsequent unapproved request to withdraw the resignation does not alter the nature of the separation. It remains a voluntary quit. The worker's resignation terminates the employment relationship on the effective date of the resignation. The retraction of the resignation constitutes a new offer of services which the employer has the right to accept or reject. As such, the Tribunal finds that the claimant voluntarily quit his job.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.
The supervisor’s behavior may have been hostile toward the claimant given the initial conflict that arose immediately after the employer promoted the lead mechanic to supervisor. However, there is no indication that the claimant waited to see if the human resource staff would resolve the conflict before submitting his resignation on September 6, 2008. 
The claimant did not request a transfer or apply for other positions with the employer before submitting his resignation. Consequently, the claimant failed to exhaust all reasonable alternatives prior to quitting. As a result, the Tribunal finds that the claimant left suitable work voluntarily without good cause.

The claimant’s last day of work was September 27, 2008. Therefore, the disqualification date will be modified in keeping with this decision.
DECISION

The notice of determination issued in this matter on October 23, 2008, is AFFIRMED and MODIFIED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending October 4, 2008, through 
November 8, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 8, 2008.
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