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CASE HISTORY
The claimant timely appealed an October 29, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on November 28, 2007. She last worked on August 28, 2008. She earned $11.83 per hour for full-time work as a senior company clerk. 
The claimant believes she was harassed by her fellow workers. The claimant and her fellow workers are from different ethnic groups in the Philippines.  The fellow workers made comments in their native language that the claimant perceived as rude and offensive. The workers excluded the claimant from group potlucks and failed to include her in group conversations. These actions offended the claimant and hurt her feelings. 

On April 29, 2008 the claimant discussed the offensive behavior with her station manager. She also provided the station manager with a formal written complaint. The station manager had never observed any of the offensive Behavior. However, he spoke to the coworkers about the claimant’s feelings and forwarded her written complaint to the human resource department. 

The claimant and the station manager discussed the possibility of a transfer to another department. The station manager advised the claimant that there were no immediate openings that she was qualified for and that she would have to apply for other positions. 

The human resource department investigated the claimant’s complaint. On May 27, 2008, the human resource department sent the claimant a written notice that the investigation was complete and that “management had taken appropriate action.” The letter also instructed the claimant to report any future problems or complaints to management or the human resource department.
After May 27, 2008 the claimant noticed that her fellow workers conducted themselves appropriately when a lead or manager was in the office. However, the workers continued to leave her out of potlucks, group lunches and group activities. She believed the workers continued to talk about her in their native language saying things like “she’s stupid” and “she’s going to get fired.” 

On August 15, 2008, as the claimant was clocking in for her shift, one of the workers said to another, “Come on Darwin, start it.” Darwin replied, “Let the person punch in before I start.” The claimant believed the workers were referring to her and that they were going to start talking about her. 

The claimant went to speak with the station manager. She presented him with a two-week resignation letter stating that August 31, 2008 would be her last day. The station manager asked the claimant to explain what was going on. The claimant would not explain what happened. She did not ask the station manager to speak with her coworkers or file a complaint. She did not believe it would do any good.
The claimant feels her coworkers harassed and discriminated against her because of her ethnicity. The station manager testified that the claimant “did not fit in” with her fellow workers. He was unsure why. The station manager questioned the workers about the problem; the workers said they did not have a problem with the claimant. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving. Luke, Comm’r Dece, 00 2296, March 12, 2001. 
It is understandable that being excluded from potlucks and other group activities hurt the claimant’s feelings. However, what must be decided is whether the exclusion created a “hostile work environment.”  
In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court recently concluded:

In essence, this court must look at the evidence presented by the

Parties in the record and determine if the agency's final factual

finding of a hostile work environment exists. Smith v. Sampson, 816

P.2d 902, 904 (Alaska 1991)….

An employee must objectively establish "a pattern of ongoing and

persistent harassment severe enough to alter the conditions of

employment" to succeed in a hostile work environment claim. Draper

v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The

Department's presumption in benefits denial appeals is that the

Employee left without good cause. It is the claimant's obligation to

overcome this presumption….

The record lacks sufficient evidence to establish that the treatment of the claimant’s fellow workers significantly altered the conditions of her employment. The claimant was not subjected to abuse, her health was not endangered, and her fellow workers did not demand an unreasonable amount of work from the claimant. 
Further, there is no evidence that the working conditions on August 15 were so egregious that the claimant was left with no alternative but to submit her resignation, especially considering the station manager’s efforts to address the situation further. 
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause. 
DECISION
The determination issued on October 29, 2008 is AFFIRMED. Benefits are DENIED for the weeks ending September 6, 2008 through October 11, 2008.
The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 8, 2008.








   Kynda Nokelby, Hearing Officer

