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STATEMENT OF THE CASE

On November 21, 2008, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on May 2008 as a part time title examiner. She began working full time later in the summer.  She last worked on September 24, 2008. At the time of her separation, the claimant normally worked five days per week and earned $20 per hour.

In 2007, the claimant’s spouse lost his job. This caused a financial burden upon the family that caused the family to sell the family home in Alaska. The claimant and her spouse relocated to Arizona in the family motorhome. They did not believe that the motorhome was sufficient quarters for the winter in Alaska. 

The claimant also suffers from bronchitis. She had been advised by her doctor that the harsh winter in the Fairbanks area aggravated the condition. She was not advised to relocate but found the winter in Arizona better for her condition. 
The claimant had resided in Alaska for 20 years and had immediate family in Alaska. The claimant and her spouse chose to return to Alaska in the spring of 2008, in the motorhome. She began to work for the employer in a part time temporary position. The position was to last as long as the claimant chose to work. 
The claimant submitted a resignation effective September 26, 2008, to return to Arizona for the winter in the motorhome. They chose not to find suitable housing for the winter and have the motorhome winterized. The claimant left two days early due to the weather. It had begun to snow and the claimant and her spouse wanted to get on the road before conditions got worse. She could have continued her employment indefinitely.  She and her spouse relocated to Arizona for the second winter with the motorhome.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In Shaw, Comm'r Dec. 97 0358, June 6, 1997, the Commissioner denied benefits holding:

Good cause for leaving work depends on whether a reasonable and 
prudent person would be justified in quitting the job under similar 
circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 
1976). The cause must be one which would reasonably impel the average 
able‑bodied worker to give up his or her employment; mere 
dissatisfaction with the circumstances which are not shown to be 
abnormal or do not affect health does not constitute good cause for 
leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 
1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor 
and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska 
Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without 
comment Alaska Supreme Ct., No. 4094, March 30, 1979.
The claimant and her spouse originally left the state in 2007 because of financial burdens that necessitated the relocation. 
The Commissioner held in case of Kimmerly, Comm'r. Dec. 9224409, April 30, 1992, that a worker has good cause to voluntarily leave work to move to a new location if:


1.
The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the worker's spouse;


2.
The worker's income is clearly insufficient to provide the basic necessities of life for the worker and the worker's dependents; and


3.
Leaving work is the only reasonable course of action open to the worker.

The claimant chose to return for the summer in the motorhome. The claimant began her employment with the intent of returning to Arizona for the winter. She was aware that the motorhome would not be sufficient quarters for the winter. The claimant and her spouse have chosen a lifestyle of residing in a motorhome in Alaska in the summer and Arizona in the winter. This does not show good cause for voluntarily leaving suitable work.
In the case of Perea, Commissioner Decision 80H-144, September 19, 1980, the commissioner held that: 


 Family obligations may provide “good cause” for leaving of work.  
However, such obligations must be real and compelling and not merely a 
matter of personal convenience, mutual agreement, or mere compliance 
with the wishes of one’s spouse.  Compulsion is the test, and it must be 
shown that the worker had no reasonable alternative to quitting.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on October 21, 2008, is AFFIRMED. The claimant is denied benefits for the weeks ending October 4, 2008, through November 8, 2008. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on January 16, 2008.


Tom Mize

Hearing Officer
