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CASE HISTORY

The claimant appealed a December 2, 2008 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or was terminated for work-connected misconduct.

FINDINGS OF FACT
The claimant began work for this employer in 2004. He worked as the fire division chief for the City of Juneau, Alaska. 
On Thursday, October 17, 2008, the claimant received a poor evaluation, from his supervisor, the chief of the department. In a meeting with his supervisor they discussed the claimant’s termination or offer of resignation. On his next regular day of work, October 20, 2008 the claimant expected to be terminated and so he came to work out of uniform. He was instructed to get into his uniform and attend work. 

The next day, towards the end of his shift, he was presented with a memo from his supervisor (Exhibit 5) in which he was terminated from his position immediately for poor performance. However, the memo goes on to advice him that he was to remain “in that classification” to train his replacement and complete “special projects.” His pay grade was to remain the same and he could expect this assignment to last until about December 31, 2008. 
The claimant took the following day off from work. He notified his supervisor by leaving a telephone message in the morning. Later that morning he attempted to contact his supervisor. His supervisor was again unavailable. He spoke to an assistant who informed him that she had been told he had quit. The claimant then spoke with the personnel director for the fire department. They discussed the advantages of resigning. The claimant believed that his supervisor preferred that he quit. He also was frustrated not knowing exactly what his job duties would be and with the pressure for him to quit. Therefore, the claimant informed the personnel director that he resigned his position.
The claimant was not a member of a union. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 515, states in part:


A worker who gives up his or her employment rather than accept a transfer to other work for the same employer has voluntarily left his or her employment; the worker has not refused an offer of new work.


A worker who elects to be laid off or discharged rather than accept a reclassification or transfer to other work has also voluntarily left his or her employment. This separation is adjudicated under the voluntary leaving provision of the law because the worker took the action, which resulted in the separation, and the worker had the choice of remaining in employment.


A worker leaves without good cause if the worker leaves rather than accept a transfer to reasonably related work at a reasonably comparable rate of pay. In Stempniak, Commissioner Review No. 9029033, April 24, 1991. A worker leaves with good cause only if:


1.
The new conditions are substantially less favorable than those prevailing for similar work in the locality; 


2.
The worker is physically unable to perform the new duties; or

3.
The new work is wholly unrelated to the work and unrelated to any work within the worker's prior training, experience, or qualifications. Id.


"Wholly unrelated to the work" means work which does not utilize any of the skills of the worker, whether those skills were acquired through work with the employer or through prior experience or training.  A transfer from one unskilled job to another unskilled job is not considered a transfer to wholly unrelated work....

Commissioner of Labor and Workforce Development decisions are binding upon the Appeal Tribunal. AS 23.20.455.

In Moe, Comm'r Dec. 83H-UCFE-267, 10/17/83, the Commissioner held:

The fact that economic reasons force a wage reduction does not impose a duty on the employee to accept the reduction. A claimant will have good cause for quitting when his wage is reduced to a figure which is substantially below the prevailing wage..., or when his wage reduction is substantial...Ten percent is normally considered substantial.


“The Superior Court has held that reductions in pay of 10% to 20% may create good cause if there is some other factor involved; and reductions greater than 20% generally create good cause. Gay v. State of Alaska, Superior Court, 4FA-88-509 Civil, 1C Unemp. Ins. Rptr. (CCH) AK ¶8149, January 25, 1989.” Ramstad, Comm’r Dec. 98 2654, March 16, 1999.

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Commissioner Decision 87H-UI-265, September 29, 1987)

First of all, the employer certainly initiated the separation from employment. But the employer also took the unusual step of extending the termination date over two months. The Appeal Tribunal concludes that the claimant’s actions precluded work that was potentially available to him and therefore the claimant quit his work. He must show good cause for doing so in order to avoid a disqualification period. 

It spite of the understandable frustration and uncertainty with his employment, it was incumbent upon the claimant not only to determine the nature of the work the employer had left for him, but to continue at such work (if he found the duties suitable) for as long as it was available. Even though he resigned without completely investigating his future duties and responsibilities, the Appeal Tribunal concludes the work was suitable. His pay rate was to remain the same and his first order of duties was to train his successor; not a pleasant assignment under the circumstances, but clearly not at all beyond his training and experience.    
The claimant is held to have voluntarily quit work without good cause. Benefits must remain denied.

DECISION
The December 2, 2008 determination is AFFIRMED. Benefits remain denied for the weeks ending November 1, 2008 through December 6, 2008. The claimant's maximum benefits payable remains reduced by three times his weekly benefit amount. The claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 9, 2009.
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