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CASE HISTORY

The claimant timely appealed a December 9, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on June 16, 2008. She last worked on November 21, 2008. At that time she earned $13 per hour for full-time work as a file clerk. Her normal work schedule was Monday through Friday from 7:00 a.m. until 4:00 p.m. 
The claimant’s primary job duty was to file dictation and medical paperwork. She also answered telephones at the front counter, as needed. The filing duties required the claimant to stand. Answering telephones allowed the claimant to sit. The claimant was expecting a baby. She presented the employer a note from her physician stating that she needed to be off of her feet and rest once every couple of hours.
On September 16, 2008 the claimant received a “very good” rating on her initial evaluation. She successfully completed the initial 90-day probationary period. 

After the September 16, 2008 evaluation, the employer began to notice the claimant did not make good use of her work time. The claimant left work earlier than 4:00 p.m. During slow times the claimant read books that were not work related and used her personal cell phone at work. 

On October 17, 2008, the employer presented the claimant with a formal written warning regarding these items, putting her on notice that another incident of improper use of work time would result in termination. The claimant immediately stopped reading books and using her cell phone at work. She testified that she worked until the end of her scheduled shift each day after the warning. However, Exhibit 11, a copy of the employer’s electronic time punch activity, indicates that between November 3, 2008 and November 21, 2008 the claimant clocked out before 4:00 p.m. seven out of 14 days.  

On November 21, 2008, at approximately 10:00 a.m. the claimant was asked to help cover telephones at the front counter while one of the two receptionists went on break. The claimant answered the telephones as instructed. One of the receptionists, Amy, testified that the telephones were very busy for a while.
When the telephones quieted down, the claimant remarked to Amy that there was dictation filing she could be doing. The assistant office manager overheard the claimant’s comment and replied, “Yes, you could go do that.” The claimant replied “No, I’ll do it in a few minutes.” The assistant manager repeated, “You could do it now.” The claimant repeated, “No, I’ll do it in a few minutes.” At the hearing, the claimant testified that she wanted to “take a break for a few minutes” because she had been on her feet. 
The assistant manager walked away, the telephones began to ring again, and the claimant believes she answered another call. Shortly thereafter, the second receptionist returned from her break, and the claimant completed the dictation filing. 

The assistant manager reported the incident to the office manager. The office manager discussed the matter with the owner. The owner decided to terminate the claimant at the end of her shift. She was terminated for insubordination; for failure to follow instructions given by her assistant manager despite the previous warning about proper use of work time. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. 
In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

An employer has the right to establish the methods and the quality of the work required. The employer in this matter made a reasonable request that the claimant return to her filing duties since the telephones were not ringing. 

The claimant’s explanation for responding, “No, I’ll do it later” is not logical. There should have been no need for her to get off of her feet; she had just completed a period of sitting and answering telephones. Considering the claimant’s recent warning regarding improper use of down time, the Tribunal finds her refusal to immediately attend to the filing duties as instructed was insubordinate and against the employer’s best interest. Therefore, the claimant was discharged for misconduct connected with her work. 
DECISION
The determination issued on December 9, 2008 is AFFIRMED. Benefits are DENIED for the weeks ending November 29, 2008 through January 3, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 26, 2009.








  Kynda Nokelby, Hearing Officer

