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STATEMENT OF THE CASE

On December 18, 2008, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in June 1991. The claimant last worked on November 8, 2008. At that time, the claimant normally worked full time and earned $26.08 per hour. The claimant was a millwright and mechanic for the employer.
On September 27, 2008, the claimant was suspended one week for fighting with another employee. The suspension was the third step in the employer’s progressive discipline policy. The fourth step is discharge from employment.
In October the claimant and the general foreman discussed the claimant’s use of a respirator not furnished by the employer. The claimant purchased the respirator to avoid the requirement of being clean shaven to use the employer furnished respirator. The claimant disagreed with the response he received from the general foreman. He went to the loss control superintendent with the issue. The loss control superintendent overruled the general foreman in a memo November 4, 2008.

On November 2, 2008, the claimant was operating a man lift machine for the employer. He slid into the back of a truck attempting to stop. He surveyed the damage and determined that the man lift was safe for use. He did not report the incident to the proper authority, although he was aware that he was required to do so. He was distressed mentally because he knew he was at the third step of the employer’s progressive discipline policy. He believed that he would be terminated from employment if the accident was deemed his fault.
On November 4, 2008, the general foreman questioned the claimant about the damage to the man lift. The claimant admitted that he had damaged it when he ran into the back of the truck. He admitted that he had not reported the accident as required. He was suspended until November 8, 2008, at which time he was discharged.

The claimant contends that he was discharged because the general foreman had received the loss control superintendent’s memo overruling the issue of the claimant’s personal respirator on the same date he was suspended. He also contends that the employer was getting rid of the employees with the most seniority, in order to replace them with native Alaskans.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION

In Risen, the Commissioner held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work . . . it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that.” Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In this present matter, the claimant was aware that he was required to report an accident but chose not to do so because he believed that he might be fired. The claimant’s failure to report the accident is considered misconduct. The claimant’s contention of discharge for other reasons is dismissed as coincidental or unsupported conjecture on the part of the claimant. 
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on December 3, 2008, is AFFIRMED.  The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 15, 2008, through December 20, 2008. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 9, 2009.

Tom Mize

Hearing Officer
