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CASE HISTORY

The claimant appealed an December 15, 2008 determination that denied benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
The claimant worked about four years for this employer. Her last day of work was November 20, 2008.
The claimant needed a vacuum cleaner to clean the rugs at the store. Her only alternative was to take them outside and shake them, and it was too cold for that. 

In the early evening of November 20, 2008, one of the putative co-owners of the store, Anna, called the store and spoke to the claimant who was there alone. Anna offered to bring the claimant something to eat. During the conversation, the claimant asked her to bring the vacuum cleaner back to the store. Anna became upset with the request, yelling that it was her personal vacuum cleaner, which was not store equipment. The claimant was busy with a customer and cut the conversation short.

Shortly thereafter, Anna came into the store. She immediately began yelling at the claimant about the vacuum cleaner. The conversation became more and more heated until finally Anna told the claimant, “just get out.” The claimant took this to mean she was fired. She began preparing to close the store since it was already late and there was very little customer traffic. Anna remained at the store eventually accusing the claimant of quitting. They argued loudly about that. The claimant left the store, and went to her car and went home. Anna, who had worked at the store many years, remained. The claimant called the store manager, Ms. Fallon and explained the situation. The manager called the second co-owner who eventually went to the store but arrived only after the claimant had already departed. Later that same evening, the claimant spoke to the second co-owner who sounded irritated with her that he had to go down to the store, but said nothing more.

The next day, the claimant was informed by the manager that she was terminated. Later still the manager was informed that the claimant was terminated because the owner needed to lay someone off anyway.   

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Commissioner Decision, 87H-UI-265, September 29, 1987)

Regardless of who informed the claimant, this Appeals Tribunal holds that she did not resign her position, but was discharged. The employer chose to end the employer/employee relationship. 

The argument over the vacuum cleaner that initially provoked one of the owners to apparently discharge the claimant is not misconduct. The claimant believed the vacuum cleaner was for use at the store. Also, the owner participated equally in the heated conversation. 
Also, the claimant did not leave the store unattended when she left, believing she had been fired, as Anna was still there. 

Finally, it appears just as likely that the claimant was terminated because it was expedient; the employer had to lay someone off in the near future. This also is not misconduct.

Under either scenario, the claimant was not terminated for misconduct, and a disqualification will not be imposed.  

DECISION
The December 15, 2008 determination is REVERSED. The claimant is allowed benefits beginning with the week ending November 29, 2008 through the week ending January 3, 2009 if she is otherwise eligible. The claimant's three-week maximum benefit reduction is restored and she may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 23, 2009.
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